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Court of Appeals of the District of Columbia 

No. 5393. 

Frank Shore, Appellant, 
vs. 

United States. 

a Supreme Court of the District of Columbia. 
Criminal. No. 48731. 

United States ! 

vs. 

Frank Shore. 

United States of America, ! 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, j the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Indictment. 

Filed in Open Court Nov. 19,1929. 

In the Supreme Court of the District of Colombia, Holding 
a Criminal Term, October Term, A. j). 1929. 

District of Columbia, ss : \ 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon tlieir oath, 

do present: ( 

; 

That one Frank Shore, late of the District of Columbia 
aforesaid, on, to wit, the twenty-eighth day of January, 

l—5393o 
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1929, and at the District of Columbia aforesaid, unlawfully, 
feloniously, fraudulently and knowingly did import and 
bring into the United States and assist in importing and 
bringing- into the United States, certain merchandise, to wit, 
a large quantity of intoxicating liquors, to wit, one hundred 
and twenty-nine bottles of whiskey and fourteen bottles of 
gin, contrary to law, in this, that said merchandise, •— 
at the time the same were so imported into the United 
States subject to duty by law, the duties due and payable 
upon such merchandise not having been paid or accounted 
for, as he, the said Frank Shore, at the time he imported 
and brought said merchandise into the United States and 
assisted in importing and bringing said merchandise into 
the United States, as aforesaid, then and there well knew; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present : 

2 That the said Frank Shore, on, to wit, the twentv- 

eiglith day of January, 1929, and at the District of 
Columbia aforesaid, did unlawfully, feloniously, fraudu¬ 
lently and knowingly receive, conceal, buy, sell and facili¬ 
tate the transportation, concealment and sale of certain 
merchandise, to wit, a large quantity of intoxicating 
liquors, to wit, one hundred and twenty-nine bottles of 
whiskey and fourteen bottles of gin, which had lately there¬ 
tofore been unlawfully and fraudulently imported into the 
United States, contrary to law, in this, that said merchan¬ 
dise, so imported as aforesaid, were, at the time the same 
were so imported into the United States, subject to duty 
by law, the duties due and payable upon such merchandise 
not having been paid or accounted for, as he, the said Frank 
Shore, at the time he so received, concealed, bought, sold 
and facilitated the transportation, concealment and sale 
of said merchandise, as aforesaid, then and there well 
knew; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

LEO A. ROVER, 

Attorney of the United States in and 

for the District of Columbia. 
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FRANK SHORE VS. UNITED STATES^ 

(Endorsed:) Crim. No. 48731. United States vs. Frank 
Shore. Violation Section 497, Title 19, U. S. Code. Wit¬ 
nesses: Daniel A. Connor, Frank Tippett, James L. Young. 
A True Bill: James N. Fitzpatrick Jr., Foreman. 

| 

3 Memorandum. 

November 23, 1929.—Arraigned. Plea not guilty—10 
days to demur. 

December o, 1929.—Plea not guilty withdrawn. De¬ 
murrer filed. 

Demurrer. 

I 

Filed December 5, 1929. 

* * * * * 4 * 

Now comes the defendant, Frank Shore, by his attorneys, 
and demurring to the indictment, and to each count thereof, 
returned against him herein, says that the daid indictment 
and each count thereof is bad in substance, ajnd for reasons 
therefor says with reference to count one: 

1. That the said count is so vague, indefinite and uncer¬ 
tain as not to apprise this defendant of the offense with 
which he is charged. 

2. That the said count fails to charge any! offense cogni¬ 
zable by this court. 

3. That the said count fails to charge any offense against 
the United States. 

4. And for other reasons which will be heard upon the 
oral argument of this demurrer. 

Count Two. 

1. That the said count fails to charge any bffense against 
the United States. 

2. That the said count fails to charge any! offense cogni¬ 

zable by this court. 

4 3. That the said count fails to properly advise the 
defendant of the nature of the character of the charge 

attempted to be alleged therein. 
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4. And for other reasons which will be heard upon the 
oral argument of this demurrer. 

WM. E. LEAHY, 

JAMES F. REILLY, 
Attorneys for Defendant. 

Service accepted. 

PHILIP F. BIGGINS, 

Chief Clerk, V. S. Atty’s Office. 

Memoranda. 

July 22,1930.—Demurrer to Indictment argued and over¬ 
ruled. Exception. 

October 11, 1930.—Arraigned. Plea not guilty. 

Motion to Quash Search Warrant, Order Return of 
Property and to Suppress. 

Filed November 11, 1930. 
******* 

Now comes the defendant in the above entitled cause, by 
his attorneys, and moves this Court to vacate, set aside and 
declare for naught the search warrant heretofore issued in 
this cause, to return to him all property seized upon 
5 the search made under the said alleged search war¬ 
rant, and to suppress all the evidence obtained in, 
by, through or as a result of the search of the premises of 
this defendant made under the alleged authority of said 
alleged search warrant aforesaid, and for reasons there¬ 
for assigns: 

1. That said search warrant was null, void and of no ef¬ 
fect. 

2. That said search warrant was issued without probable 
cause. 

3. That said alleged search warrant violated the consti¬ 
tutional rights of this defendant as accorded him under the 
fourth amendment of the Constitution of the United States. 

4. That said alleged search warrant further violated the 
constitutional rights of this defendant in that it conferred 
no right or authority in or upon the officers executing the 
same to search the premises of this defendant. 

5. That the use of any evidence obtained in, by, through 
or as a result of the search made of this defendant’s prem- 
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ises under the alleged authority of said alleged search war¬ 
rant, constituted a violation of the rights of the defendant 
as accorded him under the fifth amendment of the Con¬ 
stitution of the United States. 

6. And for reasons and grounds in addition hereto which 
will appear upon the argument of this motion. 

william e. Leahy, 

JAMES F. REILLY, 

Attorneys for Defendant. 


Service of copy acknowledged this 11th day of 
Nov. 1930. ! 

LEO A. ROVER, 

U. | S. Attorney, 
By KROUSE. 

Affidavit of Frank Shore. 


* * * * 


District of Columbia, ss : 

Frank Shore, being first duly sworn, deposes and says 
that he is the defendant in the above entitled cause, and 
that he is now and was at the time a search was made of 
premises 1223 New York Avenue, N. W.j Washington, 
D. C., the owner thereof, and he makes this affidavit for 
the purpose of advising this Court of the nature and 
character of said search and the alleged authority upon 
which the same was made. He avers the fact to be that 
on, to wit, the 2Stli day of January, 1929, before Needham 

C. Turnage, United States Commissioner ih and for the 
District of Columbia, a search warrant was | issued by the 
said Commissioner upon the complaint of one B. R. Rhees, 
which said complaint in turn was supported by the affidavit 
of one Warren A. Heddens, which said search warrant, 
complaint and affidavit are specifically referred to herein 
and made a part hereof, as if set forth herein in full. This 
affiant further says that certain trunks having the appear¬ 
ance of ordinary steamer trunks were lying in the office of 
the American Express Company at Washingtjon, D. C., and 
were consigned to one F. H. Willoughby, in care of Frank 
Shore, 1223 New York Avenue, Northwest,! Washington, 

D. C., that the said trunks gave no indication whatsoever 
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as to their contents; there was no seepage, breakage 

7 or leakage, or anything in any manner that would 
cause a reasonably prudent man to be suspicious of 

their contents. This affiant further says that while the 
said goods were in transit in interstate commerce, two pro¬ 
hibition agents, viz, Heddins and Tippitt, so manipulated 
them by turning them on end, and shaking the trunks back¬ 
ward and forward, as to cause the agents to hear a gurgle 
sound within the trunks, that with no other probable cause 
whatsoever, the aforesaid agents forced open one of the 
trunks by means of a key possessed by them, and extracted 
therefrom a bottle purporting to contain intoxicating 
liquor. This affiant further says that the prohibition 
agents caused the goods to be delivered to 1223 New York 
Avenue, Northwest. That upon such alleged probable 
cause the warrant issued herein was obtained. This affiant 
further says that 1223 New York Avenue, N. W., consists 
of many places under the law; that upon the first floor as 
one enters the premises is a tire shop with the numerals 
“1223” clearly identifying the same; to the right thereof 
is a lunch room, entirely separate and distinct from the 
same, and occupied by another than this affiant, viz, one 
Nellie Marsal; that the lunch room is identified by the 
numerals “1223” clearly indicated thereon; that there is 
no means of ingress or egress from or into the lunch room, 
or any part thereof, except the front door thereof, the key 
to which is held only by the aforesaid Nellie Marsal and 
her duly authorized agents. This affiant further says that 
to the left of the premises occupied by the tire shop is a 
door leading to the upper part of the building; that the 
second floor is vacant, but that upon the third floor are 
two apartments, one of which is occupied by this affiant, 
as his home and place of abode, and the other by 

8 Miss Mae Money, as her home and place of abode. 
The door leading from the street to the second and 

third floors is always securely locked, and a key to which 
is only possessed by those having the right of entry. This 
affiant further says that the door leading to the upper por¬ 
tion of the building is identified by the numerals “1223” 
elearlv set forth on the transom thereof. 

FRANK SHORE. 
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Subscribed and sworn to before me this 6tb day of Novem¬ 
ber, 1930. 

[notarial seal.] MARTIN J. McNAMARA, 

Notary Public, D. C. 

Affidavit of Mrs. Nellie Marsal. 


District of Columbia, ss : 

Mrs. Nellie Marsal, on oath deposes and says that she is 
a citizen of the United States and a resident; of the District 
of Columbia, and that she is the lessee of a ?tore described 
as premises 1223 New York Avenue, Northwest, Washing¬ 
ton, D. C., and conducts therein a general lu|nch room busi¬ 
ness ; that the personnel of her establishments consists of her 
husband, Salvadore Marsal, two employees and affiant. 
She further avers that she entered into a lease for premises 
described as 1223 New York Avenue, Northwest, Washing¬ 
ton, D. C., on to wit, the 10th day of February, 1927, for a 
period of three years from the date thereof, and that at 
that time she entered into occupation of the afore- 
9 said premises and has been in contihuous and un¬ 
interrupted possession since that time down to date; 
that plainly set forth and marked upon the j window of the 
premises of this affiant is the number “1223” in numerals 
2]4 inches in height. This affiant further j says that she 
has sole and absolute control of premises hereinbefore de¬ 
scribed by virtue of the aforementioned lease; that she, 
her agents and employees have the sole right; of ingress and 
egress, with the exception of those licensed or invited 
therein for the purpose of successfully conducting the busi¬ 
ness of this affiant ; that no one has the key to enter the 
aforementioned premises except herself and those deputized 
by her. This affiant further says that there is no door, 
window, or other entrance to the premises of this affiant 
with the exception of the front door thereof; that access 
thereto can onlv be had by and through this door. 

NELLIE MARSAL. 

Subscribed and sworn to before me this 11th day of 
November, 1930. 

[ NOTARIAL SEAL. ] JOHN P. HEAP, 

Notary Public, D. C. 
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Reply to Motion to Quash Search Warrant of January 28', 

1929. 

Filed November 13, 1930. 
******* 

Now comes the United States Attorney, Leo A. Rover, 
by his Assistant, John J. Sirica, and in reply to the motion 
tiled herein by the defendant Frank Shore to quash the 
search warrant issued on January 28, 1929, to sup- 
10 press the evidence obtained 1 hereunder and for a 
return of the property seized thereunder, and also in 
reply to the averments set forth in the affidavits attached 
to said motion, respectfully represents to this honorable 
Court as follows: 

1. That the Government denies each and every allegation 
and averment in said motion set forth. 

2. That said search warrant is wholly legal and valid. 

3. That said search warrant was issued upon the ex¬ 
istence of ample and full probable cause therefor. 

4. That said' search warrant violates no Constitutional 
rights of said defendant Frank Shore. 

5. That said search warrant lawfully conferred upon the 
officers executing the same full authority to search the said 
premises of said defendant Frank Shore. 

6. That the use of the evidence obtained under sai'd 
search warrant will violate no Constitutional rights of the 
defendant Frank Shore. 

7. That access to the said second and third floors may be 
had directly from the said premises used by defendant 
Frank Shore as a tire shop and garage. 

8. That the trunks containing the liquor were found in 
the tire store operated by Frank Shore, located at and ad¬ 
dressed as 1223 New York Avenue, Northwest. 

9. That the second and third floors of these premises 
were not searched on January 28, 1929 under this search 
warrant. 

10. That the lunch room adjoining the tire store known 
as 1223 New York Avenue, Northwest, was not searched 
on January 28, 1929. 

11. That the defendant Frank Shore, at the time of the 
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delivery of the said trunks to his place of business 

11 at 1223 New York Avenue, Northwest, and at the 
hearing thereafter before the United States Commis¬ 
sioner, denied all knowledge of said trunks aind disclaimed 
any right, title or interest therein. 

12. That the Government denies that the search and 
seizure of the said trunks at the said defendant’s place of 
business at 1223 New York Avenue, Northwest, were in any 
manner unlawful and says that the seizure thereof was in 
all respects lawful and in accordance with jthe authority 
granted under a lawful search warrant. 

13. That the defendant Frank Shore hag not, in his 
motion or in the affidavits attached thereto, in any manner 
claimed that he was the owner of said trunks;or the intoxi¬ 
cating liquor therein contained or that he hjad any right, 
title or interest therein and therefore there is nothing ap¬ 
pearing in said motion to show that the said defendant 
Frank Shore is entitled to attack any alleged illegality with 
respect to said trunks. 

14. That the Agents Heddens and Tippett had probable 
cause to believe that liquor was contained j in the three 
trunks when they were first seen at the American Express 
Company. 

That in support of the foregoing avermentjs, allegations 
and denials the Government herein now tenders the proof 
thereof and will substantiate the same at the trial of the 
issues here involved by proper, competent evidence. 

JOHN J. SIRICA, 
Assistant United State is Attorney. 

12 District of Columbia, ss : 

I, John J. Sirica, being first duly sworn according to law, 
on oath depose and say: that I am an Assistant United 
States Attorney in and for the District of Columbia; that I 
have read the foregoing Reply to Motion to Quash Search 
Warrant by me subscribed and know the consents thereof; 
that the facts therein stated of my own knowledge are true 
and those matters therein stated on information and belief 
I believe to be true. 

JOHN J. SIRICA. 
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Subscribed and sworn to before me this 13th day of 
November. 1930. 

[notarial seal.] MILFORD F. SCHWARTZ, 

Notary Public, D. C. 

Motion for Bill of Particulars. 

Filed November 14, 1930. 
**##*## 

Comes now the defendant in the above entitled cause, by 
and through his attorneys, and respectfully requests this 
Court to enter an order herein directing the United States 
Attorney in and for the District of Columbia to furnish him 
a Bill of Particulars for both the first and second counts 
of the indictment filed against him herein and for reasons 
therefor assigns: 

1. That he is unable to determine from the indictment 
herein filed the port of importation of certain merchandise 
in said indictment alleged to have been imported into the 

United States, and being subject to duty by law, 
13 which said duties had not been paid as provided 
by law. 

2. This defendant will be unable properly to prepare his 
defense unless the port of importation is set forth in said 
Bill of Particulars prayed for herein. 

3. For other reasons which are apparent on the face of 
the indictment and will be submitted to the Court upon the 
oral hearing of this motion. 

WM. E. LEAHY, 

JAMES F. REILLY, 
Attorneys for Defendant. 

WILLIAM E. LEAHY, 

JAMES F. REILLY, 

Attorneys for Defendant. 

Service accepted Nov. 14, 1930. 

LEO A. ROVER, 

S-, 


U. S. Atty. 
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Memorandum of Opinion. 

Filed November 17, 1930. j 
# * # * * *j * 

I think the defendant’s motion to suppress, etc. must be 
denied. The same facts were submitted to Mr. Justice Staf¬ 
ford, and a similar motion was denied by him in the equity 
case. In my judgment his decision was correct, and I fol¬ 
low it. The cases of Maynard v. United States, 57 App. 
D. C. 314 and United States v. Barkouskas, 38 F. (2d) 837 
are ample to support this view. 

November 14, 1930. 

JESSE C. AUXINS, 

Justice. 

14 Supreme Court of the District of Columbia. 

Monday, November 17'j, A. D. 1930. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Adkins presiding. 

**•***#[* 

Come as well the Attorney of the United 1 States, as the 
defendant by his attorney Lucian Vandoren, Esquire; and 
thereupon the motion to suppress heretofore submitted in 
this case is by the Court denied. 

Saturday, November 22", A. D. 1930. 

| 

The Court resumes its session pursuant tb adjournment, 
Mr. Justice Adkins presiding. 

***** Sf * 

j 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; and thereupon the said jury upon their oath say 
that the defendant is not guilty as to the first count of the 
indictment and guilty as to the second count; whereupon 
it is considered by the Court that the said defendant go 
thereof without day as to the first count of the indict¬ 
ment; and thereupon upon motion of the defendant by his 
attorneys, the said jury are polled and each and every mem- 
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ber thereof upon their oath say that the said defendant is 
not guilty as to the first count of the indictment and guilty 
as to the second count. 


15 Motion for New Trial. 

Filed November 26, 1930. 

*- »####* 


Comes now the defendant, by and through his attorneys, 
and respectfully requests the Court to set aside and declare 
for naught the verdict rendered by the jury upon the second 
count of the indictment herein, on to wit, the 22nd day of 
November, 1930, and further respectfully requests this 
Court to grant unto the defendant a new trial upon said 
second count herein, and for reasons therefor assigns: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. That this Court committed error in permitting the 
prosecution to peremptorily challenge four prospective 
jurors. 

4. That this Court committed error in admitting certain 
evidence and testimony over the objection and exception 
of the defendant. 

5. That this Court committed error in refusing to direct 
the jury to return a verdict of not guilty upon the second 
count of the indictment. 

6. That this Court committed error in stating in the 
presence of the jury, the satisfactory proof of certain evi¬ 
dence offered by the prosecution. 

7. That this Court committed error in denying certain 
prayers offered by the defendant. 

8. That this Court committed error in its instruction to 
the jury. 

9. And, for other reasons and grounds thereto 
16 which will appear upon the oral argument of this 
motion. 


WM. E. LEAHY. 
LUCIAN VANDOREN. 
JAMES' F. REILLY. 


Service acknowledged this 26th dav of November, 1930. 

J. J. SIRICA. 
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Supremo Court of the District of Columbia. 

Friday, January 9", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Adkins presiding. 

* * # * # * I # 

Come as well the Attorney of the United States as the 
defendant in proper person, according to his Recognizance 
and by his attorneys Lueien Vandoren and Janies F. Reilly, 
Esquires; whereupon the defendant’s motion fqr a new trial 
heretofore argued and submitted is by the Court overruled, 
to which action of the Court the defendant by jhis attorney 
prays an exception which is noted; and thereupon it is de¬ 
manded of the defendant what further he has to say why the 
sentence of the law should not be pronounced against him 
and he says nothing except as he has already £aid; where¬ 
upon it is considered by the Court that for his said offense 
the said defendant be taken by the Superintendent of the 
Washington Asylum and Jail, to the said Asylum and Jail, 
thence to the Penitentiary, as designated by the Attorney 
General of the United States, there to be imprisoned for 
the period of One (1) year and One (1) day and pay 
17 a fine of One Thousand Dollars ($1000), to take 
effect from and including the date of arrival of said 
defendant at said Penitentiary, said sentence not to run 
concurrently with sentence imposed in Equity Case No. 
49789; and thereupon the defendant by his attorneys notes 
an appeal to the Court of Appeals of the District of Colum¬ 
bia, from the judgment of the Court in this ease; whereupon 
the Court fixes the amount of bond for costs oh appeal at 
One Hundred Dollars or Fifty Dollars in cash, and the bond 
for the appearance of the defendant at Two Thousand Dol¬ 
lars ($2000); whereupon the defendant enters into a recog¬ 
nizance in the sum of Two Thousand Dollars with Patrick 
F. O’Connor as surety, to forthwith surrender! himself to 
the custody of the Marshal of the District to bq dealt with 
and proceeded against according to law in case the judg¬ 
ment appealed from shall be affirmed, or the appeal for any 
cause dismissed, or the judgment be reversed and a new 
trial ordered, or if he, the said defendant, deparjt the Court 
without leave. 
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Memoranda. 

January 9, 1931.—Cost bond on appeal approved and 
filed. 

January 28, 1931.—Time to submit Bill of Exceptions 
extended to and including February 5, 1931. 

February 5, 1931.—Bill of Exceptions filed. 

18 Assignment of Errors. 

Filed February 9, 1931. 
##**## * 

Comes now the defendant, Frank Shore, by his attorneys, 
and assigns as erfors committed by the Trial Court during 
the hearing of this cause, the following: 

1. The Court erred in overruling the demurrer to the in¬ 
dictment herein and more particularly the second count 
thereof. 

2. The Court erred in overruling defendant’s motion for 
a jury trial upon the issues raised by the motion to quash 
the search warrant issued herein. 

3. The Court erred in overruling the motion to quash 
the search warrant issued herein. 

4. The Court erred in overruling the defendant’s motion 
for a Bill of Particulars. 

5. The Court erred in permitting the prosecution to 
exercise four peremptory challenges. 

6. The Court erred in permitting the witness Heddens 
to testify relative to the results of an examination of cer¬ 
tain trunks made by him at Second and Eye Streets, North¬ 
east, Washington, D. C. for the reason that such examina¬ 
tion was utterly unwarranted and based on no probable 
cause whatsoever. 

7. The Court erred in permitting witnesses Heddens, 
Smith, Rliees, Williams and Tippett to testify relative to 
the search and seizure of and at premises 1223 New York 
Avenue, Northwest, for the reason that the search warrant 
relied upon was issued without probable cause and further 
failed to particularly describe the premises to be searched. 

8. The Court erred in permitting the witness 

19 Smith to testify relative to his observation of liquor 
imported in sacks similar to those presented to him 

in court. 
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9. The Court erred in permitting the witness Smith to 
testify relative to the capacity and the description of sacks 
usually used in the importation of whiskey. 

10. The Court erred in permitting the witness Smith to 
testify that a certain sack presented to him in court ap¬ 
peared to be one of the sacks seized under and! by virtue of 
the search warrant issued herein. 

11. The Court erred in permitting the witness Rhees to 
testify relative to the routine of his office in tjie matter of 
establishing the continuity of possession of the exhibits 
presented to him in court. 

12. The Court erred in overruling defendant’s motion to 
strike the testimony of the witness Rhees relative to the 
routine of his office in the matter of establishing the con¬ 
tinuity of possession of the exhibits presented to him in 
court. 

13. The Court erred in inquiring of the witness Tippett, 
and in permitting him to answer to such inquiry that there 
was no doubt in his mind that the exhibits presented to the 
witness were the same which were seized under and by 
virtue of the search warrant issued herein and executed 
on, to wit, January 28, 1929. 

14. The Court erred in permitting the witness Tippett 
to testify that at the time of the search and seizure herein 
“lots of whiskey was being shipped from Miami.” 

15. The Court erred in refusing to strike out the state¬ 
ment of the witness Tippett that there was a rumor among 
prohibition agents that large shipments of whiskey were 
coming from Florida. 

16. The Court erred in permitting the witness 
20 Connor to testify that Heddens informed him of the 
name of the party to whom he made the delivery, and 
who signed the receipt therefor. 

17. The Court erred in permitting the witness Connor to 
testify relative to a conversation had betweep one Miss 
Money and the witness, outside of the presence of the 
defendant. 

18. The Court erred in permitting the witness Connor 
to testify relative to the payment of money to him by one 
Miss Money, outside of the presence of the defendant. 

19. The Court erred in permitting witness j Connor to 
testify relative to a response to a question put by one Mae 
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Money to some person unknown, and without the presence 
of the defendant. 

20. The Court erred in receiving' in evidence the delivery 
sheet (Government Exhibit No. 14) made and executed 
without the presence of the defendant. 

21. The Court erred in permitting the witness Curry to 
testify relative to the results of an examination made by 
him of the records kept by the customs authorities of the 
Port of Miami, Miami, Florida. 

22. The Court erred in permitting the witness Curry to 
testify that his examination of the records of the Port of 
Miami, Florida, disclosed no importation to the defendant, 
Frank Shore. 

23. The Court erred in overruling the motion to strike 
the testimony of the witness Curry relative to information 
obtained by him from a letter-carrier relative to the loca¬ 
tion of certain premises and certain persons in the State 
of Florida. 

24. The Court erred in permitting the witness, Clifton E. 
Young, to testify relative to the manner in which liquor 

could be legally imported into the United States. 

21 25. The Court erred in permitting the witness, 

James L. Young, to testify as an expert relative to 
the foreign origin of the labels and the bottles upon which 
said labels appeared both comprising certain exhibits shown 
to him in court. 

26. The Court erred in admitting in evidence Government 
Exhibits 1, 2, 3 to 11 inclusive, 15, 16, and 17. 

27. The Court erred in commenting, in the presence of the 
jury, relative to the satisfactory proof of the continuity 
of possession. 

28. The Court erred in refusing prayers Nos. 1, 2, 3 and 
15 submitted by the defendant. 

29. The Court erred in instructing the jury relative to 
any communication by the defendant with any one in Flor¬ 
ida, either by mail or telephone, when such instruction was 
utterly unsubstantiated by anything in the record. 

30. The Court erred in commenting, in the presence of 
the jury, that the premises of the defendant were equipped 
for the distribution and the mixing of intoxicating liquor. 

31. The Court erred in commenting to the jury that one 
Miss Money inquired of the defendant Frank Shore relative 
to the trunks at the time of their delivery to the premises 
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and that he, the defendant, advised their reception when 
in truth and in fact no such statements were made by him 
or in his presence. 

32. The Court erred in denying defendant's motion for 
a directed verdict of acquittal. 

WILLIAM E. LEAHY, 
LUCIAN VAN HOREN, 
JAMES F. REILLY, 

Attorneys for, Defendant. 

22 Service of the foregoing Assignment of Errors 
is herebv acknowledged this 9th day of February, 
A. D. 1931. ' I 

LEO A. ROVER, 

S., 

United States Attorney. 

Supreme Court of the District of Colombia. 

| 

Tuesday, March 3", A. D. 1931. 

The Court resumes its session pursuant to; adjournment, 
Mr. Justice Gordon presiding. 

* # # * # * : * 

Now comes here the defendant by his attorneys James F. 
Reilly and William E. Leahy, Esquires, and pfavs the Court 
to sign, and make a part of the record his Bill jof Exceptions 
taken during the trial of the ease and filed With the Court 
on the 5" day of February, 1931, which is accordingly done. 

Designation of Record. 

Filed January 16, 1931. 

# # * * # * ' * 

The defendant, Frank Shore, having perfected an appeal 
to the Court of Appeals of the District of Columbia, in the 
above entitled cause, respectfully requests the Clerk of this 
Court to prepare for and make part of the transcript of 
record in this cause the following papers and! proceedings: 


2—5393a 
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1. The indictment. 

2. The demurrer thereto. 

3. The memorandum overruling demurrer. 

4. Plea Not Guilty. 

5. Motion to quash search warrant. 

23 6. Reply to motion to quash search warrant. 

7. Memorandum request for jury trial upon mo¬ 
tion. 

8. Memorandum overruling request for jury trial upon 
motion. 

9. Memorandum overruling motion to quash search war¬ 
rant. 

10. Motion for Bill of Particulars. 

11. Memorandum overruling motion for bill of particu¬ 
lars. 

12. Bill of exceptions. 

13. Verdict. 

14. Motion for New Trial. 

15. Memorandum overruling motion for new trial. 

16. Judgment and sentence of Court. 

17. Memorandum—Appeal in open Court. 

IS. Appeal bond. 

19. Assignment of errors. 

20. This designation. 

WM. E. LEAHY, 

LUCIAN VAN DOREN, 
JAMES F. REILLY, 

Attorneys for Defendant. 

Service of a copy of the aforegoing designation of record 
acknowledged this 16 day of January, 1931. 

LEO A. ROVER, 

S, 

United States Attorney, 

District of Columbia. 

24 Stipulation. 

Filed Apr. 17, 1931. 

******* 


It is hereby stipulated by and between the respective 
counsel in the above-entitled cause that on November 14, 
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1930, a jury trial was requested upon the I issues framed 
in the motion to quash the search warrant issued herein 
and to suppress the evidence obtained thereby and the 
answer thereto filed by the United States, j 

That the request for a jury trial upon the' issues framed 
therein was overruled by the Court and an Exception duly 
noted by the defendant. 

Approved: 

JESSE C. ADKINS, 

■Justice. 

LEO A. ROVER, j 
By JAMES R. KIRKLAND, 

Asst. United States Attorney'. 

WILLIAM E. LEAHY, j 

LUCIAN VANDOREN, 

JAMES F. REILLY, 

Attorneys for Defendant. 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify [the foregoing 
pages numbered from 1 to 24, both inclusive;, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is madje part of this 
transcript in the case of United States vs. Frank Shore, 
Criminal No. 48731, as the same remains ijipon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe jmy name and 
affix the seal of said Court, at the City of 'Washington, in 
said District, this 20th day of April, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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26 Iii the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal. No. 48731. 

United States of America 
vs. 

Frank Shore. 

Bill of Exceptions. 

William E. Lealiy, Lucien A. Vandoren, James F. Reilly, 
Attorneys for Defendant. 

27 In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal. No. 48731. 

United States of America 


vs. 

Frank Shore. 

Bill of Exceptions. 

Be it remembered that this cause came on for trial on 
November 20, 1930, before Mr. Justice Adkins, in Criminal 
Division No. 2. The prosecution was represented by James 
R. Kirkland and John J. Sirica, Assistant United States 
Attorneys in and for the District of Columbia. The de¬ 
fendant was represented by William E. Leahy, Lucian H. 
Vandoren and James F. Reilly. The defendant, Frank 
Shore, was charged in the indictment with a violation of 
Section 593 of the Tariff Act of 1922, Volume 19, U. S. 
C. A., Section 497, which reads as follows: 

“Fraudulently or knowingly importing or assisting in im¬ 
porting merchandise; buying, selling, transporting, or con¬ 
cealing unlawfully imported merchandise; punishment. If 
any person fraudulently or knowingly imports or brings into 
the United States, or assists in so doing, any merchandise, 
contrary to law, or receives, conceals, buys, sells, or in any 
manner facilitates the transportation, concealment, or sale 
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of such merchandise after importation, knowing the same 
to have been imported or brought into the United States 
contrary to law, such merchandise shall be forfeited and 
the offender shall be fined in any sum not exceeding $5,000 
nor less than $50, or be imprisoned for any time not ex¬ 
ceeding- two years, or both. Whenever, on trial for a viola¬ 
tion of this section, the defendant is shown to have or to 
have had possession of such goods, such possession shall be 
deemed evidence sufficient to authorize conyiction, unless 
the defendant shall explain the possession to the satisfac¬ 
tion of the jurv. (Sept. 21,1922, c. 356, Title IV, p. 593(b), 
42 Stat. 982.)” 

The indictment was laid in two counts, the first count 
charging the said defendant with unlawfully importing or 
assisting in the importation of certain merchandise, to wit, 
a large quantity of intoxicating liquors, on which the cus¬ 
toms duties had not been paid, and in the sbeond count he 
was charged with unlawfully, feloniously, fraudu- 
28 lently and knowingly receiving, concealing, buying, 
selling, and facilitating the transportation, conceal¬ 
ment, and sale of certain merchandise, to wit] a large quan¬ 
tity of liquor, knowing the same to have been imported 
without the payment of customs duties. He jwas found not 
guilty on the first count, and guilty on the second count. 

Whereupon, after identification by counsel for the prose¬ 
cution, the Court proceeded to examine the jury on its voir 
dire, and before a jury was selected satisfactory to both 
sides the defendant exercised throe peremptory challenges. 
Over the objection and exception of counsel f(>r the defend¬ 
ant the prosecution was permitted to exerciise four. The 
defense objected to the allowance of the fburth peremp¬ 
tory challenge to the prosecution upon the! ground that 
the offense alleged to have been committed by the defend¬ 
ant was a misdemeanor, and neither party should be per¬ 
mitted to exercise but three peremptory challenges. The 
Court overruled the objection, ruling that the local statute 
governing challenges was different from the j one the court 
had under review in the case of Eeagan v. jU. S., (Texas 
1895; 15 Supreme Court 612; 157 U. S. 301; 39 Law Edition 
709), and that the local statute governed the present case 
irrespective of whether it was technically a felony or not, 
and allowed an exception to the defendant. ; The Govern- 
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ment having been permitted to exercise its fourth peremp¬ 
tory challenge the jury was thereupon empaneled and the 
case proceeded to trial. Thereupon, an opening statement 
was made on behalf of the United States while the defense 
reserved its opening. To sustain its burden of proof the 
prosecution called one Warren A. Heddens, who, having 
been sworn, was examined and testified that on January 
28, 1929, he was special agent in charge of the Washing¬ 
ton Division, Bureau of Prohibition, and that he knew the 
defendant, Frank Shore; that as a result of certain infor¬ 
mation received by him on January 27, 1929, he eom- 
29 municated with Agent Tippett and then proceeded 
to the American Railway Express Company at Sec¬ 
ond and H Streets, Northeast, Washington, D. C.; that upon 
his arrival he noticed two suspicious looking trunks billed 
to “F. H. Willoughby, care of Frank Shore, 1223 New York 
Avenue, Northwest”; that prior to that occasion he did not 
personally know; Frank Shore. The witness further testi¬ 
fied that about one-half hour later he was joined by Tip¬ 
pett, who was also shown the trunks. Both Tippett and 
Heddens remained upon the premises until 11:00 A. M., at 
which time they were relieved by Agent Smith; that at 
10:00 P. M. of that same day, Tippett and Heddens re¬ 
turned to the Express Company and remained all night 
watching the trunks; that the trunks were not moved 
during the entire night but that about 11:00 A. M. the 
next day, January 28, 1929, Daniel O’Connor, a driver 
for the American Express Company, removed the trunks; 
that Agents Tippett, Smith and the witness followed O’Con¬ 
nor to 1223 New York Avenue, Northwest; that prior to 
the removal of the trunks by the Express Company, and 
at about 10:00 o’clock P. M. on Sunday, January 27, 1929, 
the witness and Agent Tippett moved the trunks around 
upon the platform where they were located, lifted them up, 
turned them over and shook them; that the Express Com¬ 
pany seals on one of the trunks were broken. The witness 
thereupon testified that he had certain keys in his pocket 
with which he attempted to open the trunk; that at the time 
he put the key into the lock of the trunk it opened; that 
Agent Tippett lifted one end of the trunk and the witness 
Heddens thereupon reached in and took out a quart bottle. 
Over the objection and exception of counsel for the de¬ 
fendant on the ground that he had no probable cause so 
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to do, the testimony was admitted in evidence. The wit¬ 
ness thereupon, being asked to be more specific as to what 
happened, testified as follows: 

“Q. What did you notice when you lifted that trunk up? 
A. We lifted that trunk up on end; it wa? lying on the 
side. When we lifted it up it had a sort ofi a thump, and 
heard this heavy thing slide down; and we heard a scratch¬ 
ing in the excelsior. I shook it and he listened, and heard 
a little gurgle. He listened, and I listened, j to make sure. 
We opened this trunk and took out therefrbm a bottle of 
Old Hickory Whiskey. ’ ’ 

30 The witness further testified that he kept the 
bottle in his possession all night; that after the 
trunks were delivered to 1223 New York Avenue he went 
to the office of the United States Commissioner and opened 
the bottle in the presence of the Commissioned. This bottle 
he identified as Government Exhibit 1 for ;identification; 
that his identification was made by means of his initials 
on the upper left hand corner of the label; that upon the 
label he wrote “taken from trunk by Special Agents Tip¬ 
pet and Heddens at 10:30 P. M. January 27, l|929”. There¬ 
upon, over the objection and exception of counsel for the 
defendant, for the reason that there was no probable cause 
to enter the trunks, the court observing that tjhe matter had 
been previously passed upon, the witness testified that he 
tasted of the bottle in the presence of the Commissioner; 
that he was familiar with the taste of liquor and that the 
contents of the bottle was whiskey. The witness testified 
that prior to going to the United States Commissioner’s 
office he saw the express wagon carrying the pertinent 
trunks arrive at 1223 New York Avenue, the driver go into 
the store and a short time thereafter come ogt in company 
with another; that after the express truck had backed up to 
the curb, the three trunks were taken from 1 the delivery 
wagon and carried into the store of premises 1223 New 
York Avenue by the driver of the truck, a j colored man, 
and a white man in khaki uniform. The witness further 
testified that after he saw the trunks delivered he went to 
the office of the United States Commissioner and obtained 
a search warrant; he further testified that Agent Tippet 
remained on the premises. He was thereupon shown Gov¬ 
ernment Exhibit 2 for identification, which h^ identified by 
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his signature upon the affidavit. He identified it as the 
warrant that was in the possession of Dr. Ehees at the time 
they entered premises 1223 New York Avenue; that they 
entered at about noon time. He further testified that 
Agents Smith and Tippet were with him at the time of the 
entry. The witness further stated that Dr. Rhees and he 
entered the front door while Agents Smith and Tippet en¬ 
tered the rear from the garage; that, as they entered the 
store, a woman, later known to them as May Money, and 
the defendant were there. The witness stated that he asked 
the defendant Frank Shore about the trunks, to which he 
replied they were not his. The defendant Shore was there¬ 
upon asked if he knew Mr. Willoughby and he re- 
31 plied that he did not know him; that shortly there¬ 
after they delivered to the defendant the search war¬ 
rant and proceeded to open the trunks and search the 
premises. The defendant thereupon made a blanket objec¬ 
tion to any evidence procured by virtue of the search war¬ 
rant, for the reasons stated in the motion to quash filed 
herein, which objection was overruled and exception duly 
noted. The witness thereupon stated that the following 
liquors were seized: 

“In the three trunks were 9 burlap sacks, containing in 
all 54 quarts of Old Hickory whisky; 

One sack contained five quart bottles of Old Hickory 
whisky; six bottles, and one I took out at the station,—5 
quart bottles remaining; 

Four burlap sacks, containing in all 24 quarts of Alex 
Ferguson whisky; 

One burlap sack, containing in all 6 quarts of Old Mon¬ 
arch whisky. 

That was found in the trunks. 

In the store was found two 1-gallon cans of alcohol, found 
in the basement; 

One 1-gallon can of alcohol taken from a shelf in the 
rear of the store ; 

Three quarts of Gilbev’s Gin. 

Eight VL’-pint bottles of gin, under the steps to the cellar. 

Three bottles, quart bottles, partly filled with whisky, 
from the office. 

One quart Canadian Club. 

One quart Johnny Walker. 
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One quart Berk’s Old Irish whisky. j 

Two pints Old Taylor whisky. 

One-half pint corn whisky. 

Two Mi-pints of gin. 

One Va-pint bottle partly filled with whisky. 

One test tube and tester for whiskyj 
32 Found in a package in the back room, was three 
quart bottles of Old Highland whisky. | 

And then in another part of the store was found a half 
pint bottle of Gilbey’s gin. 

And seven eases of Prima Malt, a tonic, soft of a beer, 
24 bottles to the case. i 

That is all the stuff.” 


The witness was thereupon handed Government Exhibit 
3 for identification, which he identified by his initials upon 
the upper left hand corner of the label and seated that it 
came from one of the trunks seized on the premises. He 
was thereupon handed Government Exhibit 4 foir identifica¬ 
tion, which was identified bv his initials on the upper left 
hand corner of the label, and stated that it came from a 
bag out of one of the trunks from premises 122$ New York 
Avenue, Northwest. He was thereupon handed Govern¬ 
ment Exhibit 5, which he identified by his initials. He was 
thereupon handed Government Exhibit 6, which he identi¬ 
fied by his initials thereon and he stated that it! came from 
a package in the rear of the premises. He was thereupon 
handed Government Exhibit 7 for identification, which he 
identified by his initials thereon and stated that it came 
from a small closet in the lavatory on the premises. He 
was thereupon handed Government Exhibit 8 for identifi¬ 
cation, which he identified by his initials thereon, and stated 
that it came from the closet in the lavatory on the premises. 
He was thereupon handed Government Exhibit 9 for 
identification, which he identified by his initials thereon, 
and stated that it was found in the cellar of the premises. 
He was thereupon handed Government Exhibit 10 for 
identification, which he identified by his initials thereon, 
and stated that it was taken from the back rqom of the 
premises. He was thereupon handed Government Exhibit 
11 for identification, which he identified by liis initials 
thereon, and stated that it was taken from one of the two 
steel safes on the premises. He was thereupon handed 
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Government Exhibit 12 for identification, which he identified 
by his initials thereon, and stated that it was one of a 
number of bottles of malt tonic found in the cellar. 

33 The witness thereupon identified certain sacks ap¬ 
pearing in the court room as being similar to those 

found in the trunks in premises 1223 New York Avenue at 
the time of the seizure; that they had been in the posses¬ 
sion of the custodian of the warehouse and that he turned 
them over to the custodian. The witness thereupon stated 
that he saw no customs seals upon any of the bottles; that 
the goods seized under and by virtue of the search war¬ 
rant were loaded on a truck and taken to the customs ware¬ 
house and given to the custodian; that the next day Smith, 
Tippet and the witness went to the warehouse to check 
back and put certain labels on them, initial them, and place 
them in a steel safe; that on January 30th they were taken 
to the laboratory and turned over to Dr. Young, the 
chemist. 

Upon cross examination the witness testified that on 
Sunday, January 27, 1929, as a result of certain informa¬ 
tion, he went to 2nd and H Streets, Northeast, and was 
joined there about one-half hour later by Agent Tippet; 
that upon his arrival he was shown two suspicious looking 
trunks, but, when pressed as to what was suspicious look¬ 
ing about the trunks, the witness testified as follows: 

“Q. And I believe you testified that on arrival you saw 
on the Express Company platform two suspicious looking 
trunks; is that your language? A. I was shown two sus¬ 
picious looking trunks. 

Q. Now what was there about the appearance of those 
trunks that made them, in your mind, suspicious? A. My 
informer said- 

Q. No; I am not asking about any informer. I am ask¬ 
ing you. what was there about the appearance of the trunks 
that made them look suspicious? A. I don’t think I said 
anything about the trunks being suspicious. 

Q. Well, didn’t you use the language, You saw there on 
the platform two suspicious looking trunks? A. I 

34 think I said I was shown two suspicious looking 
trunks. 

Q. Well, what was there about them that made them 
suspicious? A. Nothing to me, that made them suspicious. 
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Q. Nothing at all about those trunks as they lay on the 
platform that made them suspicious to you? A. Not to me. 

Q. And so far as you know they were like any other 
trunks that were there on the platform? A. Yes, sir. 

Q. So far as the style and make of them was concerned, 
they were not any different from any other itrunks over 
there on the platform? A. No, sir.” 

The witness further testified upon cross examination that 
he remained upon the premises until about 10:00 A. M., 
when he was relieved by two other agents; that at 
35 about 11:00 o’clock P. M. he returned to, the Ameri¬ 
can Express Company and remained during the night 
watching the trunks; that he noticed from the shipping 
tag on one of the trunks that the lot shipment contained, 
in all, three trunks, and later the witness locatid the third 
trunk; that all three trunks were similarly labelled and ad¬ 
dressed to F. H. Willoughby, care of Frank IjBhore, 1223 
New York Avenue; that there was nothing unusual about 
the appearance of the trunks, and there was no seepage, 
leakage or breakage; that there was nothing whatsoever to 
differentiate them from any other trunks on the platform. 
He further testified that the first two trunks located were 
ordinary black wardrobe trunks, about 4 feet; long, and 
about 2 1 /> feet square; that the third trunk was blue, and 
smaller than the other two; about 3 1/3 feet long, about 
2 feet wide, and 2 feet deep; that they were all steamer 
type trunks; that the first two located by the agents were 
locked, and sealed with wire and lead seals of the American 
Express Company, which were unbroken and intact, but that 
the seals on the third trunk located by the agentjs had been 
broken; that this third trunk was located at about 10:00 
Sunday night. 

Upon further cross-examination the witness Stated that 
he did not notice whether there had been any seals on the 
third trunk; that he saw no remainder of wire or[ lead seals 
thereon; that he did not particularly look therefop, and that 
he had not seen that trunk before lie saw it on the premises 
of the American Express Company on Sunday night, Janu¬ 
ary 27, 1929, at about 10:00 o’clock. The witneiss further 
testified that while he was manipulating the trunk's he heard 
the movement of a package, a gurgling sound, and: scraping; 
that these sounds came from all three trunks -jvhen they 
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were manipulated. The witness further testified that 
Agent Tippet: listened to the movement and sounds while 
the witness manipulated them and was present during the 
entire time that the trunks were manipulated; that the next 
morning at about 11:00 A. M., the trunks were taken from 
the platform by an express driver named Connor. The wit¬ 
ness thereupon stated that at the time the trunks were 
moved he entered his automobile and followed the truck 
which was carrying them; that the three trunks were kept in 
sight from the time they were laid on the truck by the 
36 driver until they arrived at the premises 1223 New 
York Avenue. The witness thereupon testified that 
at the time of the delivery he parked his car approximately 
eight doors away from premises 1223 New York Ave¬ 
nue and proceeded to the other side of the street almost 
directly across from the defendant’s premises, where he 
could see what transpired in reference to the three trunks. 
The witness thereupon reverted, in his testimony to the 
time of the manipulation of the trunks, and stated that he 
opened the trunk with keys taken from his own pocket, and 
took therefrom a bottle of whiskey; that he could not see 
into the trunk for the reason that the lid was up just high 
enough to reach in, but not to see in. Questioned further 
the witness stated that they could not get one side of the 
trunk open and had to lift the other side of the trunk up 
high enough to get his hand in; that he did not see the 
sacks in the trunk at any time, but was able to feel burlap 
that he did not rip or pull apart any of the sacks but simply 
reached in and felt the sacks, got a bottle and pulled it 
out. The witness further stated that he was unable to say 
whether the bottle introduced as Government Exhibit for 
identification No. 1 was taken from the sacks or not. The 
witness then stated that at the time he observed 1223 New 
York Avenue:from his place of observation immediately 
across the street, he saw the driver of the Express Com¬ 
pany truck go into the tire shop and come out again in 
company with a colored man and a man in khaki jumpers; 
that a motorcycle which was parked immediately in front 
of the premises was moved, the truck backed up to the 
curb, the three trunks lifted therefrom, and that each of 
the three men dragged one of the trunks into the premises. 
The witness further stated that he could not see from his 
point of observation where in the shop the trunks were 
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taken, nor could lie see anything that transpired behind the 
glass show-window. The witness stated that he thereupon 
went to the office of the United States Commissioner to pro¬ 
cure a search warrant. 

The witness was thereupon handed Government Exhibit 
2 for identification, which was the search warrant herein 
involved, and identified the affidavit sworn to by him be¬ 
fore the Commissioner and made the basis of the search 
warrant issued herein. That after obtaining the search 
warrant the witness returned to premises 122$ New York 
Avenue, Northwest, at about noon, accompanied by 
37 Dr. Ehees; that that Agents Tippet and!Smith were 
at that time, standing on the Northeast corner of 
Thirteenth Street and New York Avenue, Northwest; that 
arrangements were made for two of the agents to go into 
the rear and two into the front. The witness and Dr. Rhees 
went in through the front door of the premises while Tippet 
and Smith were sent to the rear. The witness thereupon 
described premises 1223 New York Avenue, Northwest, as 
follows: That the entrance to the tire shop is approximately 
the center of the building; that at the left of tlje tire shop 
is an entrance to the premises above; that he did not know 
whether the numerals 1223 were upon that door leading 
above or not; that he did not know whether tjo the right 
of the premises a small lunch room was located, and did 
not know whether entrance thereto was gained by a sepa¬ 
rate door. The witness further stated that he saw on the 
plate glass window immediately to the left of tjlie door of 
the tire shop the name “Frank Shore’’ and als<j> the trade 
name “Norwalk Tires”; that he also saw insjide of the 
shop, tires, tubes and accessories for the same.! The wit¬ 
ness further testified that at the time he entered! the prem¬ 
ises, he first saw a lady whom he later learned to be May 
Money, and that shortly thereafter he saw the defendant, 
Frank Shore. That prior to the time of entrance I under and 
by virtue of the search warrant he had not at any time on 
that day seen the defendant Frank Shore. That at the 
time of the entrance the trunks were placed immediately 
behind a tire rack; that the tire rack is located about thirty 
feet from the entrance of the store and to the left of the 
premises. The witness then stated that as you!enter the 
store there is, first, a counter with a cash registejr thereon, 
which is slightly to the left of the entrance; thait there is 
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a passageway between the right wall and the counter, and 
behind the counter, at a distance of approximately five feet, 
the tire rack iis located, and that the trunks were located 
immediately behind the tire rack; that the length of the 
store is approximately fifty or sixty feet; that the entrance 
to the garage in the rear of the premises is gained by means 
of a double door. The witness thereupon stated that shortly 
after entering the premises he talked with the defendant, 
Frank Shore, 1 and he, the witness, then opened one of the 
trunks. That at that time the seals of the Express 
38 Company upon that particular trunk were unbroken 
and the trunk was also locked; that by means of cer¬ 
tain tools the trunk was forcibly opened in the presence 
of defendant Shore; that the contents of the trunk were 
intact and it was in precisely the same condition at the 
time of the seizure as it was when the witness had last 
seen it on the: station platform. The witness further testi¬ 
fied that he then opened the second trunk which was also 
in precisely the same condition as when he had last seen 
it on the station platform: that the seals thereon were un¬ 
broken and the trunk still locked. This second trunk was 
also forcibly opened by means of tools. The witness fur¬ 
ther stated that they thereupon opened the third or un¬ 
sealed trunk which was at that time locked, but which was 
opened in the same way as the other trunks, with a piece 
of iron; that they did not use the key used by the agents 
on the night before in order to open it; that the third trunk 
was in the same condition at the time of its opening in the 
tire shop as it was on the station platform at the time it 
was first observed. 

The witness was thereupon shown Government Exhibit 
for identification No. 3, which he had identified on direct 
examination as having been removed from one of the three 
trunks in the premises of the defendant at 1223 New York 
Avenue. He stated that he did not mark the bottle at the 
time he took it from the trunk but took the bottles directly 
to the office, and that Government Exhibit for identification 
No. 3 looked like a bottle which came from the trunk. The 
witness further stated that he could not say on oath that 
Government Exhibit for identification No. 3 had come from 
a trunk in Frank Shore's premises. The witness was 
thereupon shown Government Exhibit for identification 
No. 4, which he stated looked like a bottle which was in 
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certain trunks at the time of their seizure at 1223 New 
York Avenue, Northwest, but whether in fact the exhibit 
actually came out of the trunk the witness was unable to 
state. The witness was thereupon shown Government Ex¬ 
hibit for identification No. 5, which he identified by his 
hand-writing, and stated that the same wasi found in a 
smaller room in the cellar by Dr. Rhees, although the wit¬ 
ness was not personally present at that 1 time. 

39 The witness further testified that at ithe time the 
goods were seized they were put into boxes by some¬ 
one present at the time, loaded upon the truck, and taken 
to the warehouse. That at the premises 1223 New York 
Avenue the seized goods were turned over to Mr. Williams, 
the custodian of seized liquors, and that no 1 identifying 
marks of any kind were put upon them at that'time by the 
witness or by anyone else. 

The witness thereupon stated that his testimony as to 
all Government Exhibits for identification, N;os. 6 to 12 
inclusive, would be identical. 

The witness further testified that at the time of his en¬ 
trance into the premises he had a conversation with the 
defendant Shore, relative to the trunks, and thajt defendant 
replied, in substance, that he did not know anything about 
them and that he did not know F. H. Willoughby. That, 
from the time of the delivery of the trunks until their 
seizure, nothing whatsoever had been done with jthe trunks. 
The witness then testified that the building in, front was 
three stories in height and one story high iii the rear, 
where the garage is located. He further testified that, at 
the time of his entrance under and by virtue of jthe search 
warrant, the defendant was present together (with Miss 
Money and a man in khaki uniform. The witness further 
testified that about a week later he had occasiojn to again 
visit the premises of defendant Shore and at that time had 
a conversation with him, at which time he (the witness) 
said: “Shore, we know this is not your liquor, but why 
don’t you come clean and tell us to whom it belongs?” and 
that Shore replied that he would consult with lfis lawyer 
and let him know. | 

Upon redirect examination the witness was hafided Gov¬ 
ernment Exhibit for identification No. 13, which he stated 
was not initialed by him but that he took it from one of the 
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three trunks at the station and that he had it in his posses¬ 
sion since that time. 

Upon cross examination the witness stated that he per¬ 
sonally removed it from one of the trunks, which one he 
was unable to state, and that it was constantly in his 
possession until it was produced by the Assistant District 
Attorney. Thereupon, without objection, Government Ex¬ 
hibit No. 13 was offered in evidence and read to the 
40 jury. It was a tag of the American Railway Ex¬ 
press Company, the addressee thereon being F. FI. 
Willoughby, care of Frank Shore, 1223 New York Ave. 
Northwest, Washington, D. C.; that the consignor pur¬ 
ported to be ! F. H. Willoughby, 2221 N. W. 29th Street, 
Miami, Florida. 

Upon further redirect examination the witness stated 
that the first floor and the basement of premises 1223 New 
York Avenue lwere searched on January 28, 1929; that the 
agents did not enter the lunch room on the right, nor did 
they search any of the upstairs part of the building at any 
time on that day. He further stated that the only parts 
of the premises searched on that day were the tire shop, 
the basement and the garage in the rear of the tire shop. 

Upon cross-examination the witness stated, by reference 
to the search warrant, that the description of the premises 
to be searched was those of one Frank Shore, 1223 New 
York Avenue. The witness further stated that the search 
and seizure were made by him and the other agents under 
and by virtue'of this search warrant so described as afore¬ 
said. 

Whereupon Vernon D. Smith was called as a witness 
on behalf of the United States, and having been first duly 
sworn, testified as follows: 

That he was a Special Agent in the Bureau of Prohibi¬ 
tion and had been for approximately four years; that lie 
was at present assigned to the Washington Division, and 
immediately prior thereto had for a period of one year 
been assigned to the Jacksonville, Florida, District; that 
while assigned at Jacksonville he had occasion to be aboard 
a Coast Guard cutter and had occasion to observe the im¬ 
portations of liquor. 

•Thereupon,: over the objection and exception of counsel 
for the defendant, on the ground of immateriality, the wit- 
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ness stated that certain sacks exhibited to hijm were of the 
type that he, the witness, had seen used for importing 
liquor, and over the objection and exception the witness 
stated that the capacity of each sack exhibited to him was 
six quart or fifths bottles. 

41 Thereupon, over the objection andj exception of 
counsel for the defendant the witness stated that he 
had seen rum-running boats seized and had been on such 
boats at the time of their seizure and that bottles so seized 
would generally be packed in straw, but on!certain occa¬ 
sions would have corrugated pasteboard cartons surround¬ 
ing them, acting in the same capacity as straw; that such 
protections placed around the bottles were also put in 
sacks of the type and variety shown to the witness. The 
witness then stated that pursuant to his duties in Washing¬ 
ton he had occasion to make arrests for violation of the 
Prohibition Act and seizures of liquor; that! only in one 
instance had he ever seized sacks of the type exhibited to 
him and that seizure was the instant one. He further testi¬ 
fied that on the 28th of January, 1929, he 1 saw Agents 
Hoddens and Tippet at 2nd and H Streets, Northeast, 
Washington, D. C., at about 7:00 A. M.; that! he remained 
with them until approximately 11:00 A. M., at which time 
the witness together with Heddens followed jan American 
Railway Express Company truck to 1223 New York Ave¬ 
nue; that he observed the truck at the loading platform of 
the American Railway Express at the time jthree trunks 
were loaded thereon. He further testified that the truck 
containing the trunks was continuously in his sight from 
the time it left the railway express company until it ar¬ 
rived at 1223 New York Avenue. That he saw the trunks 
unloaded on to the sidewalk and a white man gnd a colored 
man together with the driver pull the trunks into the tire 
shop of the defendant. That immediately thereafter Hed¬ 
dens left the vicinity of the premises and was gone for 
approximately an hour; that the unloading ^occurred at 
approximately 11:00 A. M., and from that time! until Agent 
Heddens returned the witness together with Agent Tippet, 
was located at 13th Street and New York Avenue, alter¬ 
nately changing locations in order to cover the front en¬ 
trance and the allev entrance in the rear. The [witness fur- 
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ther stated that while he was outside observing the prem¬ 
ises he did not see the defendant Frank Shore; that sub¬ 
sequently, in company with Agent Tippet, and by virtue 
of a search warra-t wihch he thereupon identified, lie en¬ 
tered the premises of the defendant. The witness was 
unable to state whether he or anyone in his presence had 
a conversation, with the defendant Shore, but stated that 
at the time of the entrance he saw the three trunks in the 
premises. The witness then described the premises 
42 as consisting of a tire shop with a counter in the 
front thereof, and a partition between the tire shop 
and the garage in the rear. That in the front part of the 
tire shop and immediately to the left was a lavatory. He 
further stated j that there was a stairway leading to the 
basement also on the left side of the store; that the build¬ 
ing was three stories in height. That from the outside 
there was an entrance to the building immediately to the 
left of the tire shop leading to the upstairs portion of the 
building, but he stated that he never had been up there 
nor had any officer in his presence; that immediately to 
the right of the tire shop was a door which entered a lunch 
room, but that neither he nor any other officer entered that 
portion of the building; that the lunch room had no con¬ 
nection with the tire shop and that the premises actually 
searched on that day were the tire shop and the garage 
immediately in the rear thereof. 

Thereupon, over the objection of counsel for the defend¬ 
ant to the introduction of any testimony or any evidence, 
whether materials, goods or information resulting from 
the execution of the search warrant, for the reasons that no 
probable cause existed for its issuance, and that the prem¬ 
ises were not sufficiently described as required by law, the 
witness testified, an exception having been allowed by the 
court, that the trunks were opened in his presence and 
Government Exhibit for identification No. 3 was identified, 
by the witness’ initials placed thereon, as having come 
from one of the sacks contained in the trunks that were 
taken into the tire shop. 

The witness was thereupon handed Government Exhibit 
No. 4 for identification, which he identified by his initials 
thereon and stated that it came from one of the sacks in 
the trunks. He further stated that he saw no Customs 
seals on either of the exhibits. 
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Thereupon, over the objection and exception of counsel 
for the defendant, the witness stated that Government Ex¬ 
hibits Nos. 3 and 4 contained the same label, Alexander 
Ferguson. 

Thereupon the witness stated that the exhibit shown to 
him appeared to be one of the sacks, j 

43 The defendant moved to strike the response of 
the witness which motion was overruled, and an ex¬ 
ception allowed. A bottle was thereupon taken from one 
of the sacks in the court room and the witness asked to 
compare it with Government Exhibit 4. He stated that 
each was of the same size, the same label, the same brand 
and the same cap, one of which, however, had been broken 
for the purpose of analysis. The witness then stated that 
the entire seizure on the 28th of January, 1929, consisted, 
to the best of his recollection, of 129 or 130 quarts. He 
was thereupon handed Government Exhibit 5 for identifi¬ 
cation, which he stated was taken from the tire shop, 1223 
New York Avenue, by Mr. Tippet in the presence of the 
witness. He was thereupon shown Government Exhibit 
for identification No. 6, which he identified by his initials 
thereon and stated that it was taken from a box in the rear 
of the tire shop. He was thereupon shown! Government 
Exhibit for identification No. 7, which he identified and 
stated that it came from the lavatory to the left of the 
building. He was thereupon shown Government Exhibit 
for identification No. 8, which he identified and stated that 
it came from a small closet within the lavatqry. He was 
thereupon shown Government Exhibit for identification 
No. 9, which he identified by his initials and stated it was 
found in his presence by Dr. Rhees in the tife shop. He 
was thereupon shown Government Exhibit for identifica¬ 
tion No. 10, which he was unable to identify. The witness 
testified that the liquors were subsequently taken in the 
truck to a Government warehouse. He further stated that 
he had no conversation with the defendant, nor did anyone 
in liis presence. 

Upon cross-examination the witness stated jthat he was 
at one time stationed on a Revenue Cutter off the Florida 
Coast in the capacity of a Prohibition Special Agent. He 
stated that in no instance had he ever seen liquors 

44 smuggled that were packed in any other manner 
than in sacks of the kind exhibited to him in court. 
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ther stated that while he was outside observing the prem¬ 
ises he did not see the defendwat Frank Shore; that sub¬ 
sequently, in company with Agent Tippet, and by virtue 
of a search warra-t wihch he thereupon identified, he en¬ 
tered the premises of the defendant. The witness was 
unable to state whether he or anyone in his presence had 
a conversation! with the defendant Shore, but stated that 
at the time of the entrance lie saw the three trunks in the 
premises. The witness then described the premises 
42 as consisting of a tire shop with a counter in the 
front thereof, and a partition between the tire shop 
and the garage in the rear. That in the front part of the 
tire shop and immediately to the left was a lavatory. He 
further stated: that there was a stairway leading to the 
basement also on the left side of the store; that the build¬ 
ing was three stories in height. That from the outside 
there was an entrance to the building immediately to the 
left of the tire shop leading to the upstairs portion of the 
building, but he stated that he never had been up there 
nor had any officer in his presence; that immediately to 
the right of the tire shop was a door which entered a lunch 
room, but that neither he nor any other officer entered that 
portion of the building; that the lunch room had no con¬ 
nection with the tire shop and that the premises actually 
searched on that day were the tire shop and the garage 
immediately in the rear thereof. 

Thereupon, over the objection of counsel for the defend¬ 
ant to the introduction of any testimony or any evidence, 
whether materials, goods or information resulting from 
the execution of the search warrant, for the reasons that no 
probable cause existed for its issuance, and that the prem¬ 
ises were not sufficiently described as required by law, the 
witness testified, an exception having been allowed by the 
court, that the trunks were opened in his presence and 
Government Exhibit for identification Ho. 3 was identified, 
by the witness’ initials placed thereon, as having come 
from one of the sacks contained in the trunks that were 
taken into the tire shop. 

The witness was thereupon handed Government Exhibit 
Ho. 4 for identification, which he identified by his initials 
thereon and stated that it came from one of the sacks in 
the trunks. He further stated that he saw no Customs 
seals on either of the exhibits. 
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Thereupon, over the objection and exception of counsel 
for the defendant, the witness stated that Government Ex¬ 
hibits Nos. 3 and 4 contained the same label, Alexander 
Ferguson. j 

Thereupon the witness stated that the exhibit shown to 
him appeared to be one of the sacks. I 

43 The defendant moved to strike thfe response of 

the witness which motion was overruled, and an ex¬ 
ception allowed. A bottle was thereupon taken from one 
of the sacks in the court room and the witness asked to 
compare it with Government Exhibit 4. He stated that 
each was of the same size, the same label, the same brand 
and the same cap, one of which, however, had been broken 
for the purpose of analysis. The witness thqn stated that 
the entire seizure on the 28th of January, lt)29, consisted, 
to the best of his recollection, of 129 or 130 quarts. He 
was thereupon handed Government Exhibit 5 for identifi¬ 
cation, which he stated was taken from the tire shop, 1223 
New York Avenue, by Mr. Tippet in the presence of the 
witness. He was thereupon shown Govermjnent Exhibit 
for identification No. 6, which he identified by his initials 
thereon and stated that it was taken from a box in the rear 
of the tire shop. He was thereupon shown Government 
Exhibit for identification No. 7, which he identified and 
stated that it came from the lavatory to the left of the 
building. He was thereupon shown Government Exhibit 
for identification No. 8, which he identified and stated that 
it came from a small closet within the lavatcjry. He was 
thereupon shown Government Exhibit for identification 
No. 9, which he identified by his initials and stated it was 
found in his presence by Dr. Rhees in the tire shop. He 
was thereupon shown Government Exhibit for identifica¬ 
tion No. 10, which he was unable to identify. The witness 
testified that the liquors were subsequently taken in the 
truck to a Government warehouse. He further stated that 
he had no conversation with the defendant, nor did anyone 
in his presence. 1 

Upon cross-examination the witness stated that he was 
at one time stationed on a Revenue Cutter off, the Florida 
Coast in the capacity of a Prohibition Special : Agent. He 
stated that in no instance had he ever seen liquors 

44 smuggled that were packed in any other manner 
than in sacks of the kind exhibited to him in court. 
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The witness further stated that the liquor was packed in 
sacks because it was easier to handle on rum boats, and 
that the liquors shipped legally were shipped in wooden 
crates. The witness further stated that he could not say 
whether every bottle of liquor lawfully imported into the 
country would have on it a Customs stamp. He thereupon 
stated that on the 28th of January, he was at 2nd and H 
Streets, Northeast, in company with Agents Heddens and 
Tippet; that at that time Agents Heddens and Tippet were 
watching the exit of the American Railway Express Com¬ 
pany loading platform. The witness noticed three trunks 
on the platform about the size and appearance of 
45 ordinary steamer trunks; that from their appear¬ 
ance or any knowledge that the witness had he did 
not know their contents; that he did not examine the trunks 
to notice whether the seals %vere broken; that during the 
time he had the trunks under observation he did not see 
anyone except the Prohibition Agents observe them or in 
any manner manipulate them; that he heard no instruc¬ 
tions left by anyone relative to the trunks. He further 
testified that to! the best of his recollection the trunks left 
the American Railway Express Company at about 12:00 
o’clock noon, and that he, in company with Agent Heddens, 
followed the express wagon to 1223 New York Avenue 
where the trunks were unloaded, and that at the time of 
the actual delivery of the trunks he did not see the defend¬ 
ant Shore, and!that the first time he did observe the de¬ 
fendant was at the time they entered the premises under 
and by virtue of the search warrant approximately one and 
one-half hours after the delivery; that from the time of 
the delivery until the time of their entrance the premises 
were kept under surveillance from the corner of 13th 
Street and New York Avenue, which gave to the witness 
a view of the front as well as a view of the alloy exit. He 
further testified that at the time of the entrance under the 
search warrant the defendant Shore was in the tire shop 
and was not in the garage; that a woman was there at the 
time and that he heard no statement made by Shore to 
any of the enforcement officers. He stated that the trunks 
were at approximately the center of the tire shop. The 
witness thereupon stated that he recalled a lunch room 
immediately to the right of the premises but was unable 
to recall whether the numerals 1223 New York Avenue 
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were upon the door; he was unable to recall the name of 
the lunch room. He further stated that there were three 
entrances to 1223 New York Avenue, the lunch room en¬ 
trance, a door to the left of the tire shop, anjd the entrance 
to the tire shop itself. 

He was thereupon shown Government Exhibit for identi¬ 
fication No. 3, which he identified by his initials as being, 
apparently, one of the bottles taken from the sacks out 
of the trunks; that his initials were placed thereon approx¬ 
imately 24 hours after the seizure and in the office of the 
Special Agent in charge. That immediately prior to the 
time that he placed his initials thereon the exhibit was 
located in the Government Warehouse; that it was 
46 not in the possession of the witness during that 
time. The witness further stated that Government 
Exhibit for identification No. 3 looked like the bottle taken 
by him on the 28th day of January at premises 1223 New 
York Avenue. 

Upon redirect examination the witness testified that he 
placed his initials on the pertinent exhibit, arid over objec¬ 
tion and exception of counsel for the defendant he stated 
that the reason he did not place any mark oi them at the 
time of the seizure was that in a seizure he could not stop 
at the time of the raid to write labels and s<j> on; that he 
was anxious to get the goods away and turned over to the 
custodian at the Treasury warehouse; that he (the custo¬ 
dian) is responsible for every ounce of it. i He further 
stated that as soon as an opportunity presented itself after 
the raid they would go there and label the sjeized goods; 
that no one except the agents had access to the Treasury 
warehouse. 

Upon re-cross-examination the witness stated that it 
would take him about three seconds to put his initials on 
the bottles at the time of the raid but that it would take 
a great deal more time to write labels. 

Whereupon Richard T. Taylor was called as a witness 
for and on behalf of the United States and, having been 
first duly sworn, testified as follows: 

That lie was an accountant for the Express Company 
during the month of January, 1929. He was thereupon 
shown Government Exhibit for identification No. 14, which 
he identified as the original delivery record dovering the 
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shipment of three trunks from Miami, Florida, leaving 
Miami on January 24th and delivered in Washington on 
January 28, 1929, consigned to F. B. Willoughby, care of 
Frank Shore, 1223 New York Avenue, Northwest, Wash¬ 
ington, D. C.; that it was an official record of the Ameri¬ 
can Railway Express Company. 

On cross-examination the witness testified that from the 
appearance of the delivery ticket, the shipment of three 
trunks seemed to have originated in Florida, routed to 
Washington, D. C.; that they left Florida on the 24th and 
were delivered here January 28th; that the date of origin 
was the 24th of January but that there was nothing what¬ 
soever to indicate the date it was received here. 

47 Whereupon Benjamin Rush Rhees was called as 
a witness for and on behalf of the United States 
and, having been first duly sworn, testified as follows: 

That since October, 1929, he has been Deputy Commis¬ 
sioner of the Bureau of Industrial Alcohol and prior to 
that time and from July 1, 1926, he was Special Agent in 
charge of the Washington Division, Bureau of Prohibi¬ 
tion; that during the month of January, 1929, Agents Hed- 
dens, Tippet and Smith were under his supervision. He 
identified defendant Shore and stated that he had known 
him for a great many years; that his first personal contact 
with him was on the occasion of searching premises 1223 
New York Avenue, on January 28, 1929. Over objection 
and exception: of counsel for the defendant the witness 
testified that he did not personally know Frank Shore 
whi'e he (the witness) was in charge of Special Agents 
during the period from July 1, 1926, until January 28, 
1929. The witness further testified that on January 28, 
1929, as a result of a certain telephone message, he pro¬ 
ceeded to the office of the United States Commissioner and 
signed a warrant for the arrest of the defendant Shore; 
that he thereupon went to premises 1223 New York Avenue 
and saw Agents Tippet and Smith covering the premises. 
He described the premises as follows: A large plate glass 
window extending nearly the entire width of the building 
had upon the face of it “Frank Shore, Tire Repairing”; 
to the right of this window is a plate glass door; to the 
right of the plate glass door, on the same premises, is a 
narrow room used for a lunch room which is not connected 
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with the tire shop in any manner; to the left of the plate 
glass window is a door which leads to the upper stories of 
the building and had positively no connection with the 
other parts of the premises; that, on January 28, 1929, 
the witness or anyone else did not go to the tpstairs part 
of the building; that accompanied by Agent! Heddens he 
opened the door to the tire shop and walked in. 

The witness thereupon identified the seareli warrant by 
his signature thereon and stated that it was by virtue of 
that document that he entered the building j that as he 
entered he saw the defendant Shore and one Miss May 
Money. 

Thereupon, over objection and exception o^ counsel for 
the defendant on the grounds that the search warrant was 
issued without probable cause and failed to particu- 
48 larly describe the premises to be searched, the wit¬ 
ness testified that he entered the premises for the 
purpose of searching for three trunks; that as they entered 
they could not see the trunks immediately, as [there was a 
long counter extending nearly the entire width of the build¬ 
ing, located about 15 feet from the front entrance; that 
as they entered they walked up to the counter Sand as they 
did so Shore walked up from the rear dressed in shirt 
sleeves; that immediately to the rear of the counter was 
located a large tire rack and immediately to [the rear of 
that rack were located the three trunks; that in the pres¬ 
ence of this witness the defendant stated to Agent Heddens 
that he knew nothing about the trunks; that in the presence 
of the witness, Heddens and Tippet opened the trunks and 
made an examination which disclosed that the trunks were 
filled with sacks similar to the exhibits at that time in 
court; that one or two of the sacks were opened and they 
contained liquor; that a considerable quantity of other 
liquor was found on the premises. He further testified 
that a considerable quantity of liquor was found in a com¬ 
partment under the stairway which led to the basement; 
that the stairway was located in the front part of the store 
and that the aforesaid compartment had a padlock on it, 
the keys to which were possessed by defendant Shore, who 
delivered them to the witness. He also testified that his 
search disclosed several eases of beer and one or two cans 
of alcohol; that a search of the lavatory disclosed liquor 
which contained labels of foreign manufactured liquor, 
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with some stamps thereon. The witness stated that his 
attention was at that time called to the rear of the building, 
the garage section, where, in a small room, presumably an 
office, the witness saw on top of a desk a tray with six or 
eight small whiskey glasses. In a drawer of the desk were 
several pint or half pint bottles partially filled with liquor. 
The witness further testified that in the garage proper 
there was constructed a shelf about eight or ten feet long, 
with a water cooler at one end filled with ice, and there 
were also empty bottles and glasses on the shelf. The wit¬ 
ness further testified that he did not see any automobiles 
in the garage. He was thereupon handed Government 
Exhibit Ho. 3, which he identified by his initials thereon 
and stated that the exhibit came from one of the three 
trunks labeled “Alexander Ferguson Company”; 
49 he further testified that it was the brand which he 
had seen on some of the bottles in a trunk after it 
was opened at the premises of the defendant ; that he ob¬ 
served the labels on the bottles and the top thereof. 

He was thereupon handed Government Exhibit No. 4, 
which he identified by his initials thereon and stated that 
it also came from one of the three trunks and bore the 
label “Old Monarch” and was similar to the bottles that 
he had seen in the trunk at the time they were opened. 

He was thereupon shown Government Exhibit No. 5, 
which he identified as being similar to a bottle found in a 
compartment under the stairway leading to the cellar. He 
thereupon stated that the label upon the bottle was made 
by his stenographer, and over the objection and exception 
of counsel for the defendant the label was admitted in 
evidence as a part of the exhibit. 

He was thereupon shown Government Exhibit for identi¬ 
fication No. 6, which bore the label “Old Highland Whis¬ 
ky,” and he stated that he did not find it himself but that 
it was brought to his office and he placed his initials “B. R. 
R.” on the label in his office. 

The witness was thereupon shown Government Exhibit 
No. 7 for identification, which bore a label “Canadian Club 
Whisky” and bore the same initials, placed thereon by 
himself, and he stated it was one of the bottles which he 
found in the lavatory of the premises. 

He was thereupon shown Government Exhibit No. 8 for 
identification, which was a bottle bearing the label “Berk’s 
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Fine Old Irish Whisky,” and he stated that it was found 
in the lavatory of the premises. i 

He was thereupon shown Government Exhibit for iden¬ 
tification No. 9, which was an unlabeled bottlje except for 
the Government label bearing the initials of j the witness 
placed thereon by himself, and he stated that jit contained 
what appeared to be gin, and that it was found! in the small 
compartment beneath the stairs leading to tHe basement. 

He was thereupon shown Government Exhibit for iden¬ 
tification No. 12, which he identified as an unlabeled bottle 
containing what appeared to be a tonic <}r near beer, 
50 and was found by the witness in the basement, and 
bore the initials of the witness. j 

The witness thereupon testified that Agent Heddens had 
a conversation with the defendant in the presence of the 
witness wherein Heddens asked the defendant if the trunks 
belonged to him and that the defendant replipd they did 
not; that Heddens then asked the defendant if he knew 
who F. H. Willoughby was and that the defendant Shore 
replied he was a friend of his who would call later for 
those trunks. That on each of the three trunks were labels 
bearing the name “F. H. Willoughby, care of Frank Shore, 
1223 New York Avenue, Northwest.” 

The witness was thereupon shown Government Exhibit 
No. 13, which he identified as the label appearing on each 
of the trunks. The witness further testified fhat to the 
best of his recollection Heddens stated to the j defendant, 
“We are going to make a search of those trunkjs; we have 
a search warrant.” That the search warrant j was there¬ 
upon handed to the defendant and the trunks opened; that 
during the course of the search two safes were found, one 
under the counter, that was opened; and another located 
in the garage just in the rear of the tire shojb; that the 
latter safe was locked; that during the course oij the inves¬ 
tigation of the premises, May Money left the stcire and did 
not return; that the witness asked the defendant Shore if 
he had the combination of the safe in the rear and that he 
replied he did not; that Heddens thereupon sealed the safe 
with the understanding that Shore would obtaiii the com¬ 
bination and have it opened the following day. 1 

The witness thereupon testified that one ; Williams, 
Special Prohibition Agent in charge of the Warehouse, 
arrived at the premises 1223 New York Avenue : , and that 
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the liquors were carried through the front door of the 
building to the truck and carried to the warehouse. The 
witness did not accompany the liquors to the warehouse 
but stated that Agent Tippet did. The witness further 
testified that on the next day some of the bottles of the 
seized liquor were brought from the warehouse by Agent 
Heddens to his office where the descriptive labels were pre¬ 
pared before sending them to the laboratory for analy¬ 
sis. 

51 Upon, cross-examination the witness stated that he 
did not know as a matter of fact that the bottles 
brought to him at his office by Agent Heddens for the pur¬ 
pose of placing identifying labels thereon were the same 
bottles he had seen the day before except for the fact that 
they were in ; the trusted custody of Prohibition Officers 
and that he placed dependence upon this trusted custody. 

The witness further testified that the bottles brought to 
him by Agent Heddens had similar labels, and were brands 
similar to those seized at the premises of the defendant. 
He stated that he had not seen many bottles of Alexander 
Ferguson whiskey; that to the best of his recollection, up 
to the time of the seizure, he had never seen that label 
or that brand. The witness further testified that, from 
the time of his appointment as special agent in charge in 
1926, his work was not ordinarily of the raiding type; that 
he could not give any idea as to how many cases he had 
figured in up to the time of the giving of his testimony. 
He further stated that his position was a supervisory one 
and that he directed the officers to conduct their activities 
and that he personally participated in very few of the raids. 
Upon being pressed he stated, “I do not think I partici¬ 
pated in any raids similar to this, previous to this oc¬ 
casion.” 

He further testified that he arrived at premises 1223 New 
York Avenue at 11:00 A. M. on the morning of January 
28, 1929; that he saw on the plate glass window the words 
“Frank Shore” and “tires”; that to the right of the plate 
glass window was a door leading to the upper portion of 
the building with the numerals 1223 thereon. The wit¬ 
ness testified that he could not state that the door leading 
to the lunch room immediately to the right of the tire shop 
bore the numerals 1223. He testified that at the time he 
entered the premises he could not see the trunks for the 
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reason that they were back of a tire rack which was located 
behind the counter; that in a very few minutes after he 
entered the defendant Shore came from the!rear and it 
was at that time that Heddens engaged him in a conversa¬ 
tion and asked him if he knew who F. H. Wiljloughby was 
and that he, the defendant, replied “He is a friend of mine; 
he will call later for the trunks.” He stated that he was 
immediately beside Heddens at the time of tljie conversa¬ 
tion and that Shore was within ten feet of both of 


52 them; that he was paying particular 'attention to 
what was said between the two, was vejry much in¬ 
terested as to what Shore said about the trunks, and noted 
particularly what was said for the reason that!he felt that 
anything that Shore might say on the subject of those trunks 
might be of importance to the witness; that i he made a 
mental note of the conversation; that immediately after 
this conversation the trunks were opened by Agents Tippet 
and Heddens in the presence of the witness; jthat imme¬ 
diately after they were opened the witness’ attention was 
called to what they contained and that immediately there¬ 
after he went over the entire first floor of the premises 
but he did not handle any of the liquor takejn from the 
trunks; that none of the liquor taken from those trunks 
was in his hands on that day but he was within ten feet 
of it; that his entire testimony relative to the [description 
of the labels was based on his observation thereof from a 
distance of about ten feet, and that his initials were placed 
upon each of the exhibits theretofore shown to him on the 
day subsequent to the seizure, that is, on January 29, 1929. 
He further stated that his initials were placed Ion each of 
them at his office, located at 7th and B Streets,!Southwest 
in the presence of Heddens, Smith and Tippet, but that 
he was not positive whether all three were present. He 
further stated that the similarity of appearance of the sacks 
then in court was the only identifying mark whjich caused 
him to know that they were the same sacks seen by him 
at defendant Shore’s premises on the 28th of January, 1929. 
He further stated that the typewritten label [appearing 
upon each of the bottles was prepared on the 29jth of Jan¬ 
uary at an hour he was unable to recall; that the contents 
of the labels were dictated in his presence and some of them 
were dictated by the witness himself but that from an ex- 
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animation of ithe labels and the wording of them he would 
be unable to say which were dictated by him. He was 
unable to recall how many he dictated. He further stated 
that he believed the dictation was given to a Miss Flanders, 
his secretary, but that he was not positive thereof. He 
further testified that the officers at times prepared their 
own labels, and he could not positively say to whom the 
dictation was given. 

53 Thereupon, over the objection and exception of 
counsel for the defendant, the court permitted the 
witness to state the routine of his office, as follows: 

“A. When a number of samples are received in the office 
a label is prepared for each sample. That is, if there are 
half a dozen samples there would be a half a dozen labels 
written on one sheet, with carbon copies. This would be in 
the form of a letter transmitted to the Chief Chemist. Each 
one of these single lab/cs would bear my name in type¬ 
writing. At the end of the transmittal letter my name 
would be placed thereon by pen. One of the carbons of 
this letter of transmittal would be cut into labels, single 
labels, each label being affixed to the bottle to identify it 
by its sample number. The labels then on the bottles 
which had been cut from the carbon of an original letter 
of transmittal would correspond exactly with the letter of 
transmittal td the Chief Chemist. Each of the labels affixed 
to these exhibits were cut from carbon copies of an original 
letter signed by me transmitting the samples to the labora¬ 
tory for analysis. 

By 'Mr. Kirkland: 

Q. Doctor, there was also another label on there, I be¬ 
lieve, in handwriting. What is that ? A. This label in hand¬ 
writing was prepared in the office, which is a regulation 
of the Department, by a seizing officer. It is a regular 
form, a gummed form label which is affixed to an exhibit 
as soon after a seizure as possible. The officer is required 
to designate the name of the defendant, his address, the 
description of the contents of the package, the location of 
the premises, and the violation charged, and also affix his 
name and the names of any other officers who were wit¬ 
nesses to that particular sample. These bottles then, when 
transmitted to the laboratory for analysis, are receipted 
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for by the Chemist in charge, and the Chemist to whom 
the sample is submitted for analysis gives each sample an 
identifying laboratory number, which numbet is carried 
all through his tests, and is also placed on a fijnal analysis 
letter which is sent to the officers who made [the original 
seizure. 

54 By Mr. Vandoren: 

Q. Wore you through, Doctor? A. Yes, sir.; 

Mr. Vandoren: If the Court please, I wish to move to 
strike that answer of the witness on the ground that it 
is not responsive to the question put and is proper, if at 
all, only on direct. ( 

The Court: I deny the motion. 

Mr. Vandoren: Exception. 

The Court: Yes.” 

I 

The witness then testified that the labels were not type¬ 
written in his presence nor could he state positively whether 
he read the labels after they had been typewritten, and that 
the labels written in hand writing were so written on Jan¬ 
uary 29, 1929, a day subsequent to the seizure. 

The witness was thereupon shown Government Exhibit 
No. 3 for identification, bearing the label “Alexander Fer¬ 
guson Company” which he stated was a bottle I similar to 
the one that the witness had seen taken from the trunk on 
the premises of defendant Shore but, that as aj matter of 
fact, he did not know whether that bottle was taken in the 
premises of defendant Shore or not. i 

The witness thereupon testified that his testimony as to 
each of the bottles exhibited to him on his direct examina¬ 
tion would be the same and that only by the ! similarity 
in appearance, labels, etc., could he say whether the par¬ 
ticular exhibits were taken from the premises of the de¬ 
fendant or not. He stated that the bottles which had been 
shown to him on direct examination resembled, and bore 
labels and caps similar to the labels, caps, etc., that were 
taken from the premises of the defendant on Jajnuarv 28, 
1929, and that they were never out of the custody of trusted 
prohibition officials. j 

The witness thereupon stated that at the tinie of the 
seizure he saw the seized goods placed upon a Government 
truck and given into the custody of a prohibitiqn officer; 
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that the truck was followed by another Prohibition Agent, 
but that he, the witness, was not present at the time; that 
the warehouse at the time of the seizure was located 
55 on Pennsylvania Avenue, between 14th and 15th 
Streets, Northwest and that all seized liquors in this 
jurisdiction were placed in said store room. 

The witness further testified that he did not have any¬ 
thing to do with the maintenance or keeping of the ware¬ 
house, but that it was in charge of the Prohibition Admin¬ 
istrator in Baltimore. 

Upon redirect examination the witness stated that ap¬ 
proximately 129 bottles were taken from the trunks. 

Whereupon Charles Williams was called as a witness 
on behalf of the United States and, having been first duly 
sworn, testified that he was a Prohibition Agent assigned 
as the Agent 1 in Charge of the liquor warehouse and cus¬ 
todian of seized records; that he had held that position for 
a period of nine years and was so employed during the 
month of January, 1929; that in response to certain infor¬ 
mation he sent a truck from the warehouse; that thereafter 
the truck returned to the warehouse but he was unable to 
state whether Agent Tippet was thereon. 

The witness further testified that when the truck returned 
he observed three trunks and certain boxes of liquor that 
were taken from the trunk- and stored in the warehouse. 

The witness testified that he examined the trunks at the 
time they were taken into the warehouse and that each con¬ 
tained bags of whiskey. The witness was thereupon shown 
the first bag designated as Government Exhibit 15 for 
identification, 1 which he identified by the brand of whiskey 
that he took out of the trunk at the warehouse. 

Thereupon, by reference to his memorandum, the wit¬ 
ness testified that the Old Hickory brand came out of trunk 
No. 2. He was thereupon shown a certain sack designated 
as Government Exhibit for identification No. 16, which he 
identified by the brand of whiskey contained in the sack, 
and he stated that it was Alexander Ferguson and taken 
from trunk No. 1. The third sack was thereupon identified 
as Government Exhibit No. 17, which the witness identified 
by the brand of whiskey as having been taken from trunk 
No. 3, and he stated that it contained Old Monarch 
56 whiskey. He further stated that the trunks were 
received at the Government warehouse at approxi- 
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mately 3:00 P. M. on the 28th of January, 1929; that they 
were thereupon stored in the warehouse and a record made 
thereof. He further testified that he know Agent Heddens 
and that he saw him on the 29th of January, 1929; that 
Heddens took samples of the seized liquor in tjlie forenoon 
of that day; that certain bottles were taken from the trunks 
and, by referring to his memorandum, the witness stated 
that on the 29th of January, 1929, Agent Haddens took 
one bottle from out of the trunks. He further testified that 
Agent Nagel was the driver of the truck. 

Upon cross-examination the witness stated jtliat Agent 
Nagle was on the truck at the time it returned to the ware¬ 
house and that Agent Smith accompanied Agent! Nagle. He 
further testified that at the time of the arrival of the truck 
he was inside the warehouse but came out and: assisted in 
the unloading; that he had not accompanied the;truck from 
1223 New York Avenue and that he had not bben present 
at 1223 New York Avenue on that day. He further testi¬ 
fied that the liquor was stored in the warehouse located 
at 1406 Pennsylvania Avenue, Northwest, which was the 
warehouse for anything seized by Prohibition Agents in the 
performance of their duties; that the warehouse then con¬ 
sisted of a three story building, but was now 1 located at 
322—13 1 /-; Street, Northwest. He further testified that the 
trunks had been opened, but the lids were clojsed at the 
time of their delivery and that they had a lia^'d time in 
opening them because of certain springs; that iifunediately 
after they were opened on the 28th of JanuaryL 1929, the 
witness took an inventory thereof and gave aireceipt to 
Heddens for the quantity of liquor received by! him; that 
tire receipt was given to Heddens at some time between 
3:00 and 4:30 P. M. on January 28,1929. He furtjher stated 
that Agent Heddens assisted him at the time he jiried open 
the lids of the trunks and made an inventory of j their con¬ 
tents; that he did not put any identifying labbl on any 
bottle, or any trunk, or any sack, at the time of the seizure, 
nor was there in fact any character of identification put 
on any of the seized goods with the exception of! the label. 
He testified that Agent Nagle assisted him in storing the 
seized goods which were placed on the first floior of the 
warehouse; that there were other seizures in the ware- 
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house which were identified by lot numbers; that the 
57 warehouse was locked at night, the key to which was 
kept only by him, and that the warehouse contained a 
burglar alarm. The next time that the witness saw the 
seizure, after the 28th of January, was the next day some¬ 
time in the morning when Agent Heddens arrived, at which 
time he (Heddens) took away certain bottles which were 
turned over to him by the witness and taken by Heddens 
from the warehouse. 

Upon redirect examination the witness stated that he 
had been custodian of seized liquors for approximately nine 
years, and that during that time he had had possession 
of seized liquors of the Old Hickory brand. 

Upon recross-examination the witness testified that prior 
to January, 1929, he was unable to state how many seizures 
of Old Hickory were delivered to the warehouse because 
it was a very uncommon whiskey now, and that more of 
that type of whiskey was received in 1922 than now. 

Thereupon Daniel W. Nagle was called as a witness on 
behalf of the United States, was sworn, and testified that 
he was a warehouseman in the Prohibition Unit and had 
been such since 1922; that he was so employed on the 28th 
day of January, 1929; that on that date he had occasion 
to go in a truck to premises 1223 New York Avenue and 
to receive certain boxes and trunks; that after the receipt 
thereof he drove the truck to the warehouse, accompanied 
by Agent Smith; that when he arrived at the warehouse 
he saw Agent Williams and turned the seizure over to him 
at the warehouse. 

Upon cross-examination the witness testified that after 
the delivery of the goods to the warehouse he helped to 
store them in the presence of Agents Williams and Tippet; 
that Tippet arrived at the warehouse shortly after Agent 
Smith and the witness. He further testified that he re¬ 
mained on duty until closing time but did not remember 
whether Agent Heddens came there on that day or not; lie 
was unable to state whether Agent Heddens opened the 
trunks or made an inventory of their contents but would 
not say it did not take place. He further stated that he 
did not see the trunks opened on that day or any inventory 
being made at all, nor did he see any inventory being made 
at any time. He further stated that he did know that the 
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agents came and got samples of the seizure some time after 
the 28th of January, 1929. The witness further testified 
that all he knew of the matter was that he was on the truck 
which brought the seized liquors from 1223 New 
58 York Avenue to the warehouse; that he (assisted Wil¬ 
liams in storing them on that day, saw Tippet arrive 
some time later, and that Agent Smith accompanied the 
witness on the truck at the time of the seizure] 

Whereupon Frank D. Tippett was called as a witness on 
behalf of the United States and, having been first duly 
sworn, testified that he was a Special Agent of the Treasury 
Department, had been for two and one-half years and was 
such on Sunday, January 27, 1929, and on that day he saw 
Warren A. Heddens at the American Railway Express 
Company, at 2nd and I Streets Northeast at!about 10:30 
A. M. That ho noticed at the Express Agency two trunks 
which had been shipped from Miami, Florida, to Washing¬ 
ton, D. C., and that he lifted them on end and pianipulated 
them and could hear a heavy object moving bapk and forth 
inside the trunk. That he also heard a gurgle of some kind 
of liquid. He further testified that there wer4 two trunks 
there at that time but that later a third trunk Was located, 
by means of a card attached to the trunk inspected by the 
witness and which stated that the lot shipment consisted 
of three trunks. The witness testified that after locating 
the third trunk they lifted it on end and manipulated it 
in the same manner as they had the other two tijunks. That 
they heard the same noise and the same gurgle and saw 
straw emerging from one end of the trunk. 

He then testified that Heddens took from his pocket a 
key with which he opened the third trunk and (took there¬ 
from a quart of Old Hickory whiskey. Thereupon the Court 
allowed to counsel for the defendant a blanket objection 
to all the evidence of the witness Tippett, an!d all other 
witnesses, acquired by, through, or as a result of their 
examination of the trunks at the American Railway Ex¬ 
press Company and the search and seizure of premises 
1223 New York Avenue on the grounds that no probable 
cause existed for the issuance of the search warrant, and 
that the search warrant itself failed to particularly describe 
the premises to be searched. j 

4—5393a 
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With, exception duly noted, the witness stated that he 
saw a sack inside one of the trunks which he identified as 
being similar to Government Exhibits 15, 16 and 17. The 
witness was thereupon shown Government Exhibit for iden¬ 
tification No. 1, which he identified as the bottle of whiskey 
taken by Agent Heddens from out of the trunk on Sunday, 
January 27, 1929, and he stated that both he and 
59 Agent Heddens initialed it and the latter took charge 
of it. The witness thereupon stated that he remained 
at the Express Company all that night and until 10:30 the 
next morning, at which time the trunks were loaded on an 
American Bailway Express wagon, which the witness, to¬ 
gether with Agent Heddens, followed to 1223 New York 
Avenue, Northwest, at which place the truck driver got out 
of the truck, went into the premises for a period of two 
or three minutes and later came out accompanied by a 
colored and a white man who unloaded the trunks from the 
truck and pulled the trunks into the premises. The wit¬ 
ness thereupon stated that Agent Heddens then left the 
premises and returned about 1:30 P. M. in company with 
Dr. Bhees, at which time the witness and Agent Smith en¬ 
tered the rear of the premises and Agent Heddens and 
Dr. Bhees entered the front door. 

Witness testified that in the rear of the premises was 
located a garage the door to which he attempted to open. 
That at that time two men, one of whom was Pete Shore, 
brother of the defendant, attempted to get out from the 
rear. The witness testified that he had entered the garage 
which was about the width of the building, and approxi¬ 
mately thirty feet deep. That he went from the garage to 
the tire shop and there saw the defendant, Shore, and the 
two men who assisted the driver of the truck in bringing 
the trunks into the premises. That he also saw the trunks 
immediately behind a tire rack and that he at that time made 
a search for intoxicating liquors upon the premises. That 
in the garage he found a five gallon can of purported alcohol 
and that on the top of a box in the garage he located in 
a tire box, two quarts of whiskey and inside a room in 
the garage itself he located three pint bottles of colored 
whiskey. That the room was furnished with a table and 
a safe. That the garage itself was a miniature bar. 

The witness was thereupon shown Government Exhibit 
for identification No. 3, which he identified as one of the 
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bottles taken from one of the trunks on the premises of 
defendant Shore and he stated that it resembled one of 
the bottles and was one of the brands of whiskey taken 
from the trunk which was “Alexander Ferguson Whiskey.” 
lie was thereupon shown Government Exhibit for identifica¬ 
tion No. 4, which he identified as a brand of “Old Mon¬ 
arch Whiskey” taken from one of the trunks in the 
premises. 

GO He further testified that at the titne the trunks 
were opened in the shop of the defendant he observed 
one of the bottles labeled “Old Monarch.” Tjhat the bottles 
at that time seized were similar to the bottle now presented 
to the witness as Government Exhibit for identification No. 
4. He was thereupon shown Government Exhibit for identi¬ 
fication No. 9, which he identified as a bottp found on the 
steps by Dr. Kliees and the witness in the premises of de¬ 
fendant Shore. He was thereupon shown Government Ex¬ 
hibit for identification No. 5, which he stated was a bottle 
found by Dr. Rhees and himself in a room in the cellar; 
that he was unable to state what the contents of the bottle 
may have been, but that it was labeled “Gijbey’s London 
Dry Gin. ’ ’ He was thereupon handed Government Exhibit 
for identification No. 6, which he identified as one of the 
bottles found by him in a tire box located on another box in 
the garage of the premises. He was thereupon shown Gov¬ 
ernment Exhibit for identification No. 12, which he identi¬ 
fied as a bottle of Malt Tonic found by the witness and Dr. 
Rhees in the cellar. He stated that one bottle was taken 
from one of eight cases, each containing twjenty-four bot¬ 
tles. The witness further testified that he did not have any 
conversation with the defendant in the prepises nor did 
anyone in his presence. 

He thereupon testified that shortly thereafter Prohibition 
Agent Nagle drove up to the front of the building in a Gov¬ 
ernment truck and that the witness, together with the other 
agents, carried the liquor out of the building! and placed it 
upon the truck. 

That shortly thereafter the witness saw the truck drive 
away and that he followed it to 1408 Pennsylvania Avenue. 
That upon the arrival of the truck at 1408 Pennsylvania 
Avenue the witness did nothing whatsoever With respect to 
the seizure. He further testified that he was not in the 
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promises (the warehouse) on January 28, 1929. Ho was 
thereupon shown Government Exhibit for identification No. 
13, which ho stated appeared to be one of the labels that 
was placed upon one of the trunks, and that approximately 
90 bottles were seized in the three trunks. 

Upon cross-examination the witness testified that on Sun¬ 
day, January 27, 1929, as the result of certain information 
received from Mr. Heddens, he went to 2nd and I 
61 Streets Northeast, the depot of the American Rail¬ 
way Express Company. Upon his arrival there he 
saw Heddens and he also saw two trunks. That there was 
nothing whatsoever about the appearance of the trunks 
which indicated to the witness what their contents were or 
might be and nothing whatever about them to indicate that 
they were anything but ordinary steamer trunks. That the 
trunks had been sealed by American Express Company 
seals on each side of the trunks and were so affixed that 
the top or lid of the trunk could not be opened without 
breaking the seals. The witness further testified that a 
third trunk was located about ten or fifteen feet away from 
the two trunks and the witness was unable to recall whether 
it contained Express Company seals, but he recalled that 
wires were hanging from it. 

The witness further testified that he remained with the 
trunks from 10:30 A. M. until about noon and returned 
about 8 P. M. the same day. That upon his return he and 
Agent Heddens went into the office to watch the trunks but 
that the trunks were not kept under his surveillance the 
entire time; that the surveillance exercised by the witness 
was principally directed to drivers so that the trunks could 
not be taken from the premises without the witness seeing 
them go out. That on Sunday night, about 10:00 P. M., 
Agent Heddens entered the trunks and extracted therefrom 
a bottle of what purported to be liquor. That they there¬ 
after remained with the trunks all night and the next morn¬ 
ing the witness, because the trunks had sat there so long, 
went to the American Railway Express Company’s agent, 
presented his credentials; that the Express agent said to 
the witness: “I thought you was around here for some 
reason. What are you doing, watching those trunksTo 
which the witness replied, “Yes.” He thereupon requested 
the Express agent to deliver the trunks to their destination 
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and the agent called a special wagon and caused the delivery 
to be made at the request of the witness tq the defendant, 
Frank Shore. He testified that at the time! of the delivery 
the trunks were removed from the truck |>y the Express 
Company driver and two other men, neither of whom was 
the defendant, and that he thereupon watched the rear 
alley. That immediately after the delivery !Agent Heddens 
went to the United States Commissijoner’s Office to 
62 obtain a warrant and that this happened before any¬ 
one had seen defendant Shore at all. iThat about two 
and one-half hours later Agent Heddens Returned to the 
premises, together with other Prohibition Agents. 

The witness then reverted in his testimony to the Ameri¬ 
can Railway Express Depot on the preceding evening and 
stated that he then and there heard a gurgle in two of the 
trunks and that the gurgle was caused when Heddens lifted 
them on end and manipulated each of the trunks. That he 
also heard the contents of the trunks slide 'back and forth 
within the trunks. He further testified that Agent Heddens 
directed his attention to the straw emerging from the third 
trunk and which appeared to be sticking out of the end of 
the trunk. j 

The witness thereupon was shown Government Exhibit 
for identification No. 1, which he identified as one of the bot¬ 
tles taken from one of the trunks at the Railway Express 
Agency by Heddens, and he stated that he placed his initials 
upon the Exhibit about five minutes after it }vas taken from 
the trunk. The witness was thereupon shown Government 
Exhibit for identification No. 3, which he identified by his 
initials upon the upper right hand corner of t^ie label, placed 
there on the 29th day of January, 1929, the flay subsequent 
to the seizure. The witness further testified that Govern¬ 
ment Exhibit No. 3 was similar to a bottle taken by him 
from the premises of defendant Shore, but lie did not know 
whether it was the bottle that was taken irom 1223 New 
York Avenue Northwest or not. 

Thereupon the witness W'as interrogated by the Court as 
follows: 


By the Court: 

Q. Is there any doubt about it? A. No, sir, I think it is. 
Mr. Reilly: I move to strike that out, if this Court please. 
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The Court. Motion denied. 

Mr. Reilly. May it please the Court, may I note an ex¬ 
ception to the ruling of the Court ? 

The Court: Yes. 

The witness thereupon stated that his answer would be 
the same as to ieach of the Government Exhibits and for 
the purpose of saving time he was not cross-examined 
63 relative thereto. Whereupon he was examined by the 
Court as follows: 

By the Court: 

Q. It would be the same, also, that you have no doubt 
that these are the bottles? 

Mr. Reilly: I object, sir. 

The Witness: What is that, sir? 

By the Court: 

Q. Would it be the same to my question, that you have no 
doubt in your own mind that those are the bottles ? A. In 
my own mind they are the same bottles that I took from the 
premises of Frank Shore. 

Mr. Reilly. If the Court please, we object. 

The Court: Overruled. 

Mr. Reilly. Exception. That is all. 

Mr. Kirkland. That is all. 

By the Court: 

Q. I would like to ask you a question about when you 
were at the depot, again. You were back there several 
times; let us go back there once more, if you do not mind. 
I think you were asked on cross-examination if there was 
anything whatsoever about the trunks that were anything 
peculiar. And my recollection is you rather emphasized 
your answer and said not with the trunks. Was there any¬ 
thing peculiar? A. Not from the appearance of the trunks. 

Q. Well, was there anything peculiar in any other way? 
A. Yes, sir; when we lifted the trunks we heard the gurgle, 
and we heard the contact of heavy articles hitting each 
other on the inside of the trunks, and I came to the con- 
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elusion and thought it was liquor inside, being shipped from 
Miami. 

Q. Well, what would being shipped fromj Miami have to 
do with it? A. At that time there was Ipts of whiskey 
being shipped from Miami. 

Mr. Vandoren: Of course, we object to the under¬ 
standing of this witness. 

64 Mr. Kirkland: It goes to the probable cause, if 
your Honor please. 

The Court: Yes, you made objection on probable cause 
a good many times. I 

Mr. Yandoren: Well, I have done that, of; course, if your 
Honor please, not to delay at all, but simply to save our 
rights as we go along. That is very, ver|y important in 
the ease, I think. . 1 

The Court: Yes, but you may have it herg. Now do you 
object to my proceeding? 

Mr. Vandoren: No, indeed, but I object to the last ques¬ 
tion, because I do not think that that would bear on it. 

The Court: I overrule the objection. 

Mr. Vandoren. Exception. 

The Court: Yes. 

By the Court: j 

Q. How long had you been in the Prohibition Unit at that 
time? A. I started in the Prohibition Unit! in 1920. 

Q. And you were in at that time? A. Yes. 

Q. You were there in 1929? A. Yes; I wgs made a Spe¬ 
cial Agent in 1929. 

Q. Why do you say that — this time, in 19^9, there was a 
great deal of liquor shipped from Miami? A. That was 
the- 

Mr. Vandoren: May I have the same objection to the 
whole line of questioning, your Honor? 

The Court: Yes. 

Air. Vandoren: And exception. I 

The Court: Yes. j 

The Witness. That was the rumor amongst the agents 
and amongst the special agents, that large; shipments of 
whiskey were coming from Florida. I 
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Mr. Vandoren: If the Court please, I object to a rumor 
among agents, and move to strike it out as wholly incom¬ 
petent. 

65 The Court: Overruled. You may have your ex¬ 
ception. 

Mr. Vandoren: Exception. 

By the Court: 

Q. Now was there anything else peculiar about the 
trunks? A. When we lifted the trunks on the end and 
heard the contact of heavy articles against each other, and 
the gurgle in the free spaces they had to slide back and 
forth, I knew they were not clothes or shoes or articles of 
that kind. 

Q. Well now, was there anything else? A. That is all 
I know. 

Q. Nothing else that you knew of at that time? A. No 
sir. 

By Mr. Reilly: 

Q. It may have been mineral water, may it not? A. It 
might have been. 

Q. It might have been anything at all; it need not be 
intoxicating liquor? A. I have never heard of them ship¬ 
ping any other articles in trunks but liquor. 

Q. That is because you are in the prohibition law en¬ 
forcement? A. No, sir. 

Q. Have you ever heard of shipping drinking water to 
hotels during the summer at the summer resorts? A. I 
have. 

Mr. Reilly: That is all. 

Whereupon Daniel A. Conner was called as a witness for 
and on behalf of the United States, was sworn, examined, 
testified that he was a driver for the American Railway 
Express and on Monday, January 28, 1929, was employed in 
that capacity. He recalled obtaining three trunks for de¬ 
livery at 1223 New York Avenue, Northwest, on that date 
consigned to F. H. Willoughby. 

66 He testified that when he arrived at the premises 
he entered and had a conversation with a woman 
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and over the objection and exception of counjsel for the de¬ 
fendant the witness stated that he heard Agent Heddens 
say her name was Money. That he had a conversation 
with the woman, as a result of which he left the premises 
in company with a man in khaki jumpers and a colored 
man. That provision was thereupon made jfor a parking 
place and the trunks were unloaded from the truck at the 
curb. That after the trunks were delivered into the prem¬ 
ises, the man in khaki uniform advised the driver to put 
them towards the back. He further testified over the ob¬ 
jection and exception of counsel for the defendant, that 
Miss Money, the woman in the premises, paid money to 
him for the express charges. Counsel for defendant stated 
as his ground for objection “that whatever Miss Money 
may have done or may not have done without the presence 
of the defendant is not binding on the defendant; it was 
res inter alios acta”. 

Whereupon the following proceedings toqk place. 

Mr. Kirkland: It has been developed in this case that 
Miss Money was the clerk for this defendant. 

Mr. Vandoren: By whom? 

Mr. Kirkland: By Mr. Heddens, and Dr Rhees. Dr. 
Rhees said she went out, and that is the reason he couldn’t 
open the safe. 

The Court: Call the doctor back. We will excuse this 
man for a moment. 

Mr. Kirkland: He has gone to the Capitol, I think, your 
Honor. 

The Court: My recollection is very clear that he said Mr. 
Shore said that Miss Money had the combination of the 
safe. 

Mr. Vandoren: I agree with your Honor, so he did. 

The Court: He couldn’t open it. 

Mr. Vandoren: I agree with your Honor, sq he did. But- 
that does not make her his agent. 

The Court: That is a pretty close connection. 

Mr. Vandoren: That is far from proving agency. 

Air. Kirkland: We have her here acting hs the agent, 
and paying money. 

Mr. Vandoren: We haven’t got her pajying money 
yet. 

The Court: Yes; he said she paid him money 7 . 

Mr. Vandoren: Subject to the objection I made. 


G7 
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The Court: It is in the case. 

Mr. Vandoren: If your Honor has overruled the objec¬ 
tion, grant me an exception, sir? 

The Court: What is the question? 

Mr. Kirkland: With these facts, we have clearly an ad¬ 
mission against interest by his own clerk, and I submit it 
is competent testimony. 

Mr. Vandoren: An admission by a clerk who has not 
been shown to he a clerk. 

The Court: I will admit it. I suggest that you ask the 
doctor to come back before the close of the case, and go 
over that. 

Mr. Vandoren: May I have an exception at this time to 
your Honor’s ruling? 

The Court: Yes. 

Mr. Kirkland: Does your Honor still exclude what the 
clerk said? 

The Court: Do you want to ask that? 

Mr. Kirkland: Yes, your Honor. 

The Court: Go ahead. Your exception is noted, Mr. Van¬ 
doren. 

Mr. Vandoren: Certainly anything said in the absence 
of the defendant would not be admissible. 

The Court: I will permit it. 

Mr. Vandoren: And I may have an exception? 

The Court: Yes.” 

The witness thereupon stated that he did not remember 
seeing the defendant at the premises at the time of the de¬ 
livery nor did he see anyone else with the exception of Miss 
Money and the: man in khaki. Thereupon, over the objec¬ 
tion and exception of counsel for the defendant the witness 
stated that Miss Money stated to him at the time of the de¬ 
livery that she did not know Willoughby but would attempt 
to find out from someone in the rear. That he thereupon 
heard her ask of someone in the rear and thereupon, over the 
objection and exception of counsel for the defendant, 
68 for the reason that there was no evidence that the 
defendant was present at the time of the delivery 
of the trunks, the witness stated that some man’s voice re¬ 
plied, “Yes, I know him. Bring them in.” 

Thereupon over the objection and exception of counsel 
for the defendant, the witness stated that he was not sure 
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how much money was paid to him by May Money as ex¬ 
press charges. The witness was thereupon! handed Gov¬ 
ernment Exhibit for identification No. 14 and stated that 
he did not remember anything being written thereon in 
his presence. That he was unable to state whether Miss 
Money wrote anything upon the Exhibit but that to the 
best of his knowledge she signed the receipt! upon the Ex¬ 
hibit. The witness then identified upon the Exhibit the 
place of the signature of Miss Money. He was thereupon 
shown the reverse side of the delivery slip and identified 
his signature thereon. And thereupon, over the objection 
and exception of counsel for the defendants the Exhibit, 
Government No. 14, was admitted in evidence. 

Upon cross-examination the witness stated that he had 
no knowledge of seeing anyone write upon! the Exhibit, 
that he did not see Miss Money sign the ticket but that 
lie handed it to her and that subsequently he received it 
with a signature thereon, together with the express charges. 
Thereupon, counsel for the defendant further objected to 
the admission of the Exhibit on the grounds that there was 
no identification of the writing on the face of the document. 
The objection being overruled, exception was noted. 

Upon redirect examination the witness stated that he 
turned the receipt in. Thereupon the following occurred: 

“Mr. Kirkland: At this time I ask the privilege of read¬ 
ing this to the jury. 

The Court: Yes. 

Mr. Kirkland (reading from Government Exhibit 14): 
Ladies and gentlemen, at this time I will read this square 
piece of paper. In the upper portion is printed in, “Al¬ 
ways enter name of originating company.” 

And then the initials “A. K. E.” 

69 Under “To destination office”, in rhbber stamp, 
is “Washington, D. C.” At this point, the word 
“Consignee” (indicating), and appears written in here are 
the words and letters “F. B. Willoughby”, j 

And then “Street address or non-agenev destination”, 
and under that written in “c/o F. Shore, 1223 New York 
Avenue.” 

And then under that appears the words “Name of for¬ 
warding office”, and under that “Miami, Fla”’ 
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Then to the right is “Piece-s”, and then “Article”, and 
then “Description”. And under that appears “3 trunks 
on 3 L. S.” 

Then the word “Shipper”, and the word “Same” ap¬ 
pears. 

And nothing is in the box marked “Shipper’s or identifi¬ 
cation number.” 

And then to the right are the printed words “Enter date 
of regular way bill”, and the date “Jan. 24/29” appears. 

And then under that “Regular W-B No.”, and under 
that “7509”. 

Under that “Declared value”, “450.00”. 

And then the word “Weight”, and there are entries 
under that. 

On the other side, the box marked “Advances” is open. 

Under “Value charges” appears “20 cents”. 

binder “Express charges” is “26.29”, making “Total” 
of “26.49”. 

And below, to the left, are the words printed “Received 
of American Railway Express Company, Inc., shipment de¬ 
scribed herein, (Form 20)”. 

“Consignee’s Signature” is “ Frank Shore”. “F. B. 
Willoughby. ’ ’ 

And “Date delivered” is “1/28/29”. And after “Hour” 
is “10.20 A. M.” 

And on the back is printed “Delivery man’s signature” 
and written “D. A. Conner.” And under the word “Num¬ 
ber”, it is illegible. 

Whereupon Leslie R. Curry was called as a witness for 
and on behalf of the United States, was sworn, examined, 
and testified that he was an Inspector of Customs at the 
Port of Miami, Fla., and had been since December 10, 
1928. That at the request of the United States Attorney’s 
office he made an examination of the records. Over the 
objection and exception of counsel for the defendant, 
70 for the reason that this was not the best evidence 
and that the records themselves would be such, the 
witness testified that at no time in January, 1929, or for 
a year prior thereto, was any merchandise or liquor brought 
through the Port of Miami, Fla., for Mr. F. H. Willoughby, 
of Miami, Fla., or for Frank Shore, of Washington, D. C. 
He further testified that no liquor was imported or con- 
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signed legally through the Customs during that period. 
That none was imported or consigned to Frank Shore. 

The witness further testified that he was familiar with 
the Tariff Act and that his duties at the Pott of Miami, 
Fla., were to inspect the discharge of cargoes of vessels. 
He thereupon testified that under the Tariffj Act a duty 
must he paid on all imported liquors; that tfiere was no 
way of determining from any stamp placed upbn the bottle 
whether a duty had been paid. 

He thereupon testified that at the request of the United 
States Attorney’s office he had, during the last month, made 
an examination to ascertain whether F. H. Willoughby re¬ 
sided at 2221 N. W. 20th Street, Miami, Fla.| That such 
examination was made by him personally and upon Fri¬ 
day and Saturday of the previous week he hail made such 
examination. That the examination consisted j of going to 
the postoffice and inquiring where he could lobate the ad¬ 
dress or anything connected with a person named Wil¬ 
loughby in that particular district. That he Subsequently 
went to a branch postoffice and inquired for carrier No. 228, 
who was not in at the time of the inquiry, but that a clerk 
present at the time went over the carrier’s tecords and 
could not find such an address. Over the objection and ex¬ 
ception of counsel for the defendant the witness testified 
that he subsequently returned to the branch ppstoffice and 
met carrier No. 228 and went to No. 2221 jN. W. 20th 
Street and could not locate any such number tut that the 
nearest number thereto was 2229 and that whejre premises 
2221 would be located was a vacant lot. He farther testi¬ 
fied that he went to 2229, made inquiries and over the ob¬ 
jection and exception of counsel for the defendant, the wit¬ 
ness testified that he was unable to trace anyone of the 
name “Willoughby” living in the block or the neighborhood 
and that no person by the name of Willoughby had 
71 been known during two years previous to the time of 
the witness’ inquiry. Thereupon the witness stated, 
“I might if I am permitted to say, I got that information 
from the carrier on that route; he told me hje had been 
on that route for two years.” The defendant thereupon 
moved to strike the response of the witness for the obvious 
reason that it was based on hearsay. The motioin was over¬ 
ruled and an exception noted. ! 
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Continuing, the witness testified that he had lived in 
Miami, Fla., since December, 1928, and that during that 
time he had had occasion to see how liquor was brought into 
Florida upon boats. He was asked to examine certain bag's 
shown to him in the courtroom and requested to state 
whether, in his opinion, they were similar to those in which 
liquor is brought into Florida and Miami. He testified that 
they were similar in some respects, with the exception of 
the packing on the inside. He further testified that he had 
never seen any liquor, packed in sacks similar to the ex¬ 
hibits shown to him, come through the Customs House. 

Upon cross-examination the witness stated that he had 
been employed in his present capacity since December 10, 
1928; that he 1 had never seen the Old Hickory brand of 
liquor or liquor of the type of the pertinent exhibits come 
through. He further stated that he could not recall whether 
he had ever seen such liquor come through. He testified 
that he had heard of a brand called “Old Monarch” but 
had never seen it. He testified further that occasionally 
he saw sacks, packed similar to the exhibits, come through 
the Customs, but most of the time it was not. 

Witness further testified that he had examined the 
records of the Customs House in Miami, Fla., for a period 
covering from January, 1928 to March, 1929, and that dur¬ 
ing that time no shipments of liquor came through con¬ 
signed to F. H. Willoughby or to Frank Shore, nor so far 
as he was able to determine were any consigned prior to 
January, 1928, to either Willoughby or Shore. He further 
testified that Florida was in the Baltimore Comptroller’s 
District, which district comprised the states of Maryland, 
Virginia, North Carolina, South Carolina, Georgia, Florida 
and the District of Columbia. That the next Comptroller’s 
District was located in New Orleans and that he did 
72 not know what territory was embraced in that 
district. 1 He further testified that the district 
headquarters for his district was located at Tampa; that 
he did not know how many depositary banks were located 
therein; that there was a port of entry in the State of 
Florida at Pensacola, Panama City, Key West, Miami, West 
Palm Beach, Bocagrande, Jacksonville, Fort Pierce and 
Tampa, which is the district headquarters. That at each 
of these ports' of entry Customs records are maintained 
and records kept. That he was testifying only in so far 
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as the Port of Miami was concerned and knew riothing what¬ 
ever relative to the others. That he did not know whether 
any shipments came through them in the name of Shore 
or Willoughby. That he did not know whether any duties 
were paid thereon. He further testified that the nearest 
Customs office to Miami was located at West |Palm Beach, 
a distance of approximately 70 or 80 miles. 

Thereupon Charles R. Lewis was called as a witness for 
and on behalf of the United States and, having been sworn, 
testified that he was the Deputy Collector of Customs of 
the Port of Georgetown, which is the port bf entry for 
Washington, D. C., and that it was the only port of entry 
located in the District of Columbia. He further testified 
that, at the request of the United States Attorney’s office, 
he had, as the custodian of the records at 1 the George¬ 
town office, made an examination thereof to ascertain 
whether any merchandise or liquor had been brought into 
Washington for the defendant, Frank Shore, of for an F. H. 
Willoughby, during a period of approximately a year prior 
to January 28, 1929. That such examination disclosed that 
no liquors had been imported to the defendant, Frank 
Shore. He further testified that he had beipi connected 
with the Port of Georgetown for a period of approximately 
twenty-five years and that there had been billy one im¬ 
portation under permit since the Prohibition Act went into 
effect and that this occurred sometime in 1918 or 1919. 
Whereupon the following occurred: 

Q. I will ask you—This is a form of hypothetical ques¬ 
tion, if your Honor please—assuming that merchandise or 
liquor would come in through a port of entry,; say, Miami, 
Florida, or New York or any port of the country; assum¬ 
ing further that it was sent to some particular per- 
73 son in this city; what, if anything, would you know 
about that particular merchandise! A. Well, if it 
was not cleared from Customs at the Port of Miami or the 
Port where it landed, and was sent to Washington for the 
purpose of getting it to the consignee, we would get a paper 
called an “Immediate Transportation Entry” that would 
tell us that this stuff was coming, and we would find those 
goods at the certain railroad stations in a reasonable time 
and take possession of them. And then we jivould get a 
consumption entry from the consignee, with bills of lading 
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I>rodueed, and collect the duty, and when that was done 
and everything' was all right, he would get his goods. 

Q. Now, in, other words, any foreign merchandise im- 
porled into this country would have to come through your 
Port here? You would get some sort of a paper, is that 
correct, if it did clear the Custom House where it came in 
consigned to any person in this city? A. If it crossed the 
ocean, or from Canada, any foreign country, and was not 
cleared at the exterior port, or port of first arrival, and the 
parties lived here, the goods would come on to "Washing¬ 
ton under such papers as I have been telling you, for clear¬ 
ance and customs. 

Q. And then it would he your duty to collect the duty on 
those particular goods, is that right? A. That is right. 

Q. Now have you examined your records to ascertain 
whether or not any merchandise or goods came for Mr. 
Frank Shore or F. B. or F. H. Willoughby care of Frank 
Shore, 1223 New York Avenue, Northwest? 

A. Nothing of the kind, sir. 

Q. And when did you make that examination? A. Since 
last Friday. 

Q. And for a period of how far back, how many years? 
A. Well, practical examination not for such a long period, 
but from actual knowledge no liquor was imported except 
the one occasion about 1918—about 1920, under a permit. 

Mr. Sirica: That is all. 

74 Upon cross-examination the witness stated that 
the clearing of goods at an exterior port meant the 
port of first arrival within the United States and that if 
it cleared such port there would be no record made at the 
Georgetown office. He further testified that he knew noth¬ 
ing whatsoever about the consignment of liquor herein in¬ 
volved but that a certain paper record would come to the 
Georgetown office with reference to any shipment which 
came through any port except the port of Washington, D. C. 

The witness further stated that if a consignment was 
made directly to Miami or to Jacksonville or to any other 
port, his office would have no record of such consignment 
and that if the shipment or a portion thereof were sent to 
Washington, his office would have no record of such a 
shipment. That if the shipment had been cleared from the 
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first port of entry no record would be madej at the Wash¬ 
ington, D. C. office. 

Whereliupon Clifton E. Young was called ajs a witness for 
and on behalf of the United States, was sworn, examined, 
and testified that he was the head of the non-bhverage liquor 
section in the Bureau of Industrial Alcohol land had been 
since 1919. 

Thereupon over the objection and exception of counsel 
for the defendant, for the reason that it was not material 
under this indictment, the witness testified that liquors were 
imported pursuant to permits issued by the Bureau of In¬ 
dustrial Alcohol and were obtained pursuant to applica¬ 
tions filed with the Supervisor of the District in which the 
importer resides. 

That if the applicant is qualified a basic permit is issued, 
establishing the applicant as an importer and that each 
time an importation is made an application for a specific 
permit must be filed, supported by an affidavit to show that 
the liquors so imported are necessary and that the domes¬ 
tic supply is insufficient to meet the demand! 

The witness further testified that lie was j the custodian 
of such records and that at the request of thej United States 
Attorney’s office he had made an examination of the rec¬ 
ords and that permits were issued for the importation of 
liquor up to the end of 1921 and that from 1921 
75 until January, 1929, no permits were issued for the 
importation of alcoholic spirits as distinguished 
from wine and malt liquor. He further testified that dur¬ 
ing that period permits had been issued for the importa¬ 
tion of wine for medicinal and sacramental purposes but 
not for other spirits, namely, whiskey or rum. They had 
no record of a permit being issued for the importation of 
any liquor by Frank Shore or F. H. Willoughby. 

The witness further stated that there was no record of 
any permit issued to Shore or Willoughby at any place in 
the United States from 1921 through January of 1929. 

Upon cross-examination the witness testified that he 
knew nothing about the consignment in this particular case 
and would not know whether it was imported into this coun¬ 
try or not, or if it was imported, when, ip fact, it was 
imported. 

5—5393a 
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Whereupon Benjamin R. Rhees was recalled as a wit¬ 
ness on behalf of the United States and, having been previ¬ 
ously sworn, testified that he had previously related cer¬ 
tain circumstances about a raid at 1223 New York Avenue. 
He further testified that when he entered he saw the de¬ 
fendant, Frank Shore, on those premises and that he also 
saw a woman known to him as Miss May Money and that 
he had a conversation with the defendant Shore relative 
to May Money. 

He testified that he asked defendant Shore for the com¬ 
bination to the safe in the premises and that defendant 
replied that he did not know the combination but that his 
secretary, or bookkeeper, Miss Money, had the combina¬ 
tion and that she was absent from the premises but that 
he would get it the following morning, which was January 
29, 1929, and would at that time open the safe for the 
officers. 

Upon cross-examination the witness testified that his best 
recollection was that Frank Shore stated Miss Money was 
his bookkeeper. The witness testified that when he had 
previously testified, he used the word “clerk”, and that 
he did not believe he used either the word “bookkeeper” or 
“secretary”. 

Whereupon Warren A. Heddens was recalled as a wit¬ 
ness for and on behalf of the United States, and having- 
been previously sworn, testified that at the time he en¬ 
tered the premises under and by virtue of the search war¬ 
rant herein, he saw the defendant Shore and that he 
76 also saw a woman present, and that he had a conver¬ 
sation with the defendant Shore in regard to the 
woman. That he asked the defendant where she lived and 
that lie replied somewhere on 13th Street, and that he 
thought she lived with her sister. That defendant also said 
that she had the combination to the safe and that he could 
not open it until she returned. The witness further testi¬ 
fied that while he was conversing with the defendant the 
woman left the premises. 

The witness testified that he was informed by the de¬ 
fendant that the woman was his bookkeeper and held the 
combination toi the safe and that ho did not know it. 

The witness was thereupon handed a receipt marked Gov¬ 
ernment Exhibit for identification No. 18, which was a re- 
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eeipt given by Mr. Williams, the custodial of the ware¬ 
house, for the liquors seized and taken from! premises 1223 
New York Avenue on January 28, 1929. He testified that 
on that date he went to the warehouse and, ip company with 
Williams, took an inventory of the seized liquors. The in¬ 
ventory disclosed approximately 100 bottlejs contained in 
the trunks, hut the quantity of the other seized liquors the 
witness could not state. 

lie was thereupon shown a receipt marked Government 
Exhibit for identification No. 19, which he |testified was a 
receipt from Williams for the liquors seized in the safe 
on the premises of Frank Shore on January 29, 1929, the 
day subsequent to the seizure, and that he received the re¬ 
ceipt on January 29,1929. 

Upon cross-examination the witness testified that on 
January 29, 1929, he was still acting pursuant to the au¬ 
thority of the search warrant and pursuant to the au¬ 
thority of the arrangement made the day before at the time 
of the initial seizure. That on the subsequent day, Janu¬ 
ary 29, 1929, the safe was opened in the pjresence of the 
witness. The witness further testified that j at the time of 
the first seizure a second conversation was had with the 
defendant Shore at which time a Dr. Rhees Conversed with 
him (defendant) relative to the capacity of Miss Money; 
that the conversation had by the witness with the defend¬ 
ant Shore, relative to the trunks, was had by the witness 
sometime prior thereto and that Dr. Rhees jwas present at 
that time and within approximately 10 feet pf the witness. 

i 

77 Whereupon Dr. James L. Young was called as a 
witness on behalf of the United States and having 
been first duly sworn, testified that he was ejnployed in the 
Bureau of Industrial Alcohol, Treasury Dejiartment, as a 
scientist and more particularly with reference to making 
analyses. That he had been a chemist in the Treasury De¬ 
partment for approximately twelve years, \jas a graduate 
of George Washington University and held the degrees of 
Bachelor of Science and Master of Science jin Chemistry. 
That, in connection with his preparation for the degree of 
Master of Science, he had occasion to prepare a thesis 
upon the subject of alcohol. That it took him approxi¬ 
mately six months to collect the data therefpr and that he 
had testified in other cases, wherein he had given expert 
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opinions for both the prosecution and the defense, upon 
the properties of whiskey and alcohol. He testified that 
during the twelve years he had been employed at the Treas¬ 
ury Department he had continued his researches in such 
matters. It was agreed that the witness was qualified to 
give expert opinions in the matter. 

The witness was thereupon handed Government Exhibits 
Xos. 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, which he stated he received 
from Agent Hoddens on, to wit, January 30, 1929. The 
witness thereupon stated that whiskeys were classified into 
what are known as origin types, that is, Scotch, Irish and 
American, and that there were certain subdivisions of those 
types. That American whiskey is further subdivided into 
rye, corn and bourbon whiskey. That a rye whiskey would 
be one made from a mash consisting wholly of rye, but 
that the Government permitted whiskeys to be called rye 
notwithstanding the fact that the composition of the mash 
contained only 51 or more percent of rye. That a bourbon 
whiskey would be distilled from a mash consisting chiefly 
of corn and containing less than 51% of rye. That the 
trade designations of whiskey were generally known as 
Scotch, rye and bourbon, and that each has particular 
properties in respect to color. He further testified that a 
Scotch whiskey almost invariably was of a lighter shade 
than the American type whiskey, which was due 

78 partially to artici/?al coloring, added in the form of 
earomel or burnt sugar, and partly to a natural color 

extracted from the wood of the barrel in which the crude 
spirits had been stored. He further testified that it was 
customary for manufacturers of Scotch whiskey to store 
their product in barrels in order to mellow and to give a 
certain amount of color to the whiskey. 

79 Further, that the mellowing process takes up a 
certain amount of color from the wood of the bar¬ 
rel. He further testified that with few exceptions American 
bourbon and American rye needed no added artificial color 
but are placed in charred barrels; that Scotch whiskey is 
not put into a charred barrel. 

He thereupon testified that esters, which are commonly 
called organic salts, are produced by the reaction between 
an alcohol and an acid but that he was unable to state how 
they were formed and that they also had certain properties 
tending to characterize the taste of the various kinds of 
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whiskey. The witness further testified that constants are 
the acids, esters, fusel oil and furfural oil, or other im¬ 
purities in the alcohol, impurities in the sense they are 
foreign to the pure alcohol itself; that acid's and esters in¬ 
crease in the aging process and that there seems to be some 
catalytic reaction that goes on in the barrel, 1 producing such 
substances. 

The witness further stated that he made ai fairly complete 
analysis; that he was familiar with the taste and smell of 
various grades of intoxicating liquors andjhad been for a 
period of 12 or 13 years; that he knew the difference in taste 
between bourbon, rye and Scotch, and that he had tasted 
the samples presented to him. He further! testified that a 
Scotch whiskey has a certain characteristic taste from which 
it derives its name; that it is a type of whiskey made in 
Scotland and differs in taste from a domestic brand, and 
that it had certain qualities and properties (distinctive from 
domestic brands. 

The •witness further testified that ho had smelled of the 
liquors and made a chemical test thereof foij the purpose of 
determining the alcoholic content, and the! acid and ester 
content, but that he did not run a fusel oil tejst. He further 
testified that fusel is known as amyl alcohol, ^nd that alcohol 
is known as ethyl, methyl, amyl, propyl find on up the 
series. 

The witness further testified that he had| also examined 
the outside appearance of the bottles. That the character¬ 
istic taste of Scotch liquor enabled him to state whether a 
certain brand was made in Scotland. That the taste was 
produced in the whiskey by peat, which is used in 
80 drying the malt that goes into the mash and is present 
in the flavor of the liquor, constituting a distinct 
Scotch taste. That as a usual thing in this country anthra¬ 
cite coal was used in place of peat, but in some of the higher 
class places gas or steam was used. He further testified 
that the Scotch taste was uncommon and tliat the best de¬ 
scription lie could give of such a taste was “Scotch taste”. 
The witness further testified that rye whiskey takes its 
coloring from charred casks in which it is gged. That he 
w r ould hesitate to express an opinion upon gin for the reason 
that it contained none of the constants and that it is re¬ 
distilled so many times before it is finally distilled through 
the flavoring material that practically all of the constants 
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are removed, and that he was at a loss to give a description 
thereof except from the taste. That in the distillation of 
gin, after the production thereof, flavoring material was 
added. He further testified that in the process of manu¬ 
facturing gin actual oils which give to it the flavor are added; 
and that in other cases herbs, berries, twigs, are placed di¬ 
rectly in the stillhead and the flavors pass through those 
ingredients. The witness further testified that prior to the 
enactment of the Prohibition Law two classes of gin were 
made in this country. The first, by simply distilling the 
flavoring materials in alcohol, was made principally by a 
manufacturer of the name of Fleischman, and that in this 
process it was unnecessary to do anything but simply put 
the alcohol in the vat with the flavoring materials and thus 
constitute commercial gin. 

The witness was thereupon handed Government Exhibit 
for identification No. 1 and stated that he made an analysis 
of it and that it was an American type rye, fit for beverage 
purposes. He further testified that some American type 
rye was at present being manufactured and bottled in Can¬ 
ada. The witness thereupon stated that the label upon the 
bottle read “Wiser’s Distillery, Ltd., Prescott, Ontario, 
Canada”, and over the objection and exception of counsel 
for the defendant, stated that it appeared to be a Canadian 
strip stamp, but he further testified that he was not an 
expert in engraving and could not positively state the label 
to be a genuine Canadian stamp. 

81 Witness was thereupon handed Government Ex¬ 
hibit No. 3 which he testified in his opinion and from 
his analysis, was, a sample of genuine Scotch whiskey con¬ 
taining 43.51% of alcohol by volume and fit for use as a 
beverage. The witness further testified that all of the ex¬ 
hibits examined by him were fit for beverage purposes. He 
further stated that he arrived at his determination that 
Government Exhibit No. 3 was a genuine Scotch whiskey 
from the constants which were present in the particular 
sample, from the taste, aroma and from comparison with 
authentic samples of that manufacture. The witness further 
stated that a label upon the bottle contained the words “A. 
Ferguson & Company, Ltd., Quality Street, Leith”, and 
that Leith was a town in Scotland. Whereupon the witness 
was asked if the particular contents of the bottle could have 
been manufactured in the United States, to which he replied, 
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“Well, I would not like to say about that. It is just like 
saying that an orange is a California orangel It might be 
produced in some greenhouse up in Winnipeg; and it might 
still be a California orange.” The witness further testified 
that his examination disclosed the flavor which peat gave 
to this particular quality of liquor. He was thereupon 
asked by the Court if he knew of any place in the United 
States where genuine Scotch whiskey was made between 
1925 and 1929 and he replied, “I do not”. He was there¬ 
upon further interrogated by the Court, as follows: 

Q. Well, when you call that genuine Scotch whisky, what 
did you want the jury to understand by the word “genu¬ 
ine”? 

Mr. Vandoren: If the Court please, I object to what he 
wanted the jury to understand. 

The Court: Overruled. 

Mr. Vandoren: Exception. 

By the Court: 

Q. WTiat do you mean by the word “genuine”? A. I 
mean it is the type of whisky which is ordinarily known as 
Scotch whisky. 

Q. Ordinarily made where? A. And ordinarily 
82 made in Scotland. 

Q. Do you know of any other placfe where it is 
made? A. No, sir. 

The witness was thereupon shown Government Exhibit 
No. 4 and he testified that the contents of the exhibit had 
been examined by him and that the analysis disclosed the 
contents to be genuine Scotch whiskey containing 43.51% 
of alcohol by volume. He further testified tjhat the label 
appearing upon the bottle was 

“Old Monarch. 63607. 

“Extra Liquer. Scotch Whisky. 

“SoleProprietors: Alex McGavin& Co., Ltd., Glasgow.’’ 

The witness thereupon stated that the City of Glasgow is 
in Scotland and that the contents were distilled and bottled 
in Scotland. Whereupon Government Exhibit No. 4 was 
handed to the jury for their inspection. 
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The witness was thereupon shown Government Exhibit 
No. 5, which he stated was analyzed by him and that it ap¬ 
peared to be a sample of genuine gin and was labeled “Gil- 
bev’s London Dry Gin”, contained 42.10% of alcohol by 
volume and was fit for beverage purposes. The witness 
was unable to state whether it was of foreign or domestic 
manufacture, by reason of the absence of esters, constants 
and other factors. 

He was thereupon shown Government Exhibit No. 6, 
which he stated was analyzed by him, and that it was in his 
opinion genuine Scotch whiskey containing 43.51% of alco¬ 
hol by volume and fit for beverage purposes. Ho was there¬ 
upon asked if it was a domestic or imported liquor and he 
replied, “It is labeled ‘Johnny Walker & Son, produced 
in Scotland’,’’ and from his chemical analysis he would say 
it was a Scotch whiskey. 

He was thereupon shown Government Exhibit for identi¬ 
fication No. 7, which lie stated he had analyzed and that it 
was a sample of genuine Canadian Club, containing 44.51% 
of alcohol by volume, and fit for use as a beverage. That it 
was an America type whiskey and not a Scotch type and 
that it was manufactured by Hiram Walker in Walkcrville, 
Ontario, Canada. 

83 He was thereupon handed Government Exhibit No. 

8 which, he stated, appeared to be a sample of Irish 
whiskey of the patent still type, containing 44.51% of alco¬ 
hol by volume. That by a patent still he meant that it was 
not the original spirits that went into the manufacture but 
had been through a semi-rectifying process. The witness 
was asked whether he could say the exhibit was of Irish 
manufacture and he replied, “I wouldn’t say that. I 
wouldn’t stretch to say where it was made.” 

He was thereupon shown Government Exhibit No. 9 
which, he stated, was a sample of what appeared to be cut 
gin, having a very weak flavor and containing 42.10% of 
alcohol by volume. He was then shown Government Exhibit 
No. 10, which he stated was an American type whiskey which 
had been cut and contained 44.50% of alcohol by volume. 

He was thereupon shown Government Exhibit No. 11, 
which he stated to be a sample of American type whiskey 
which had been cut and contained 47.10% of alcohol by vol¬ 
ume and artificial coloring. 
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The witness was thereupon asked if he had seen bottles 
of foreign manufacture and he replied that] he had seen 
many of them during his twelve years’ experience in the 
laboratory. He was thereupon asked by counsel for the 
defendant if he had been to any foreign places or had seen 
the labeling and the lopping of the bottles to which he re¬ 
plied, “I have not”. Thereupon, over the objection and 
exception of the counsel for the defendant, fpr the reason 
that the witness was not shown to be competent to give an 
opinion on such a matter, the witness stated that in his 
opinion the top of Government Exhibit No. l| appeared to 
be of the type that the witness had seen on foreign liquor. 
Thereupon, over the objection and exception of counsel for 
the defendant, the witness stated that the tops of Govern¬ 
ment Exhibit No. 3 and Government Exhibit No. 4 appeared 
to be of the type that the witness had seen on foreign 
liquor. The witness further stated, over the |objection and 
exception of counsel for the defendant, that tjhe tops upon 
each of Government Exhibits 1, 3 and 4 were similar to the 
tops used on imported liquors. 

84 Upon cross-examination the witness jtestified that 
Government Exhibit 11 contained nothing whatever 
by which he got an indication as to where it was made. The 
witness was thereupon shown Government Exhibit for 
identification No. 10 and stated that it was cut American 
type whiskey but it contained nothing whatever to indicate 
where it was made. He was thereupon shown Government 
Exhibit No. 9, which contained gin, but stated that there 
was nothing about it to indicate its source. He was there¬ 
upon shown Government Exhibit No. 8, bear ug the label, 
‘‘Berk’s Fine Old Irish Whisky” and stated that he would 
not state the place of manufacture. The witness further 
stated that he would not definitely say but would express 
an opinion as to where any of the exhibits handed to him as 
Government Exhibits were manufactured. 1 He further 
stated that from his chemical analysis he would not know 
the source of manufacture. That lie was not jan expert on 
stamps and labels. That he did not know whether the labels 
and stamps on any of the samples or any of the exhibits 
were genuine or otherwise. That he had never been to a 
place of foreign manufacture to see the bottlijng, stamping 
and sealing of foreign made liquors. He further testified 
that to the best of his knowledge no Canadian Club whiskey 
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was ever made in this country. That he had not made an 
exhaustive study of distilleries anywhere. Whereupon, the 
witness was interrogated by the Court as follows: 

By the Court: 

Q. In order that there may be no misunderstanding about 
it, may 1 ask the witness, in his opinion as an expert, in what 
country these liquors that he has described as genuine 
Scotch whiskies were made? A. I would say they were 
made in Scotland, your Honor. 

Q. And the Irish whisky? A. In Ireland. 

Q. You express that opinion as an expert, that that is 
made in Ireland? A. Yes, sir. 

Q. And the whisky known and described as the Canadian 
Club? A. I would say that is Hiram Walker's manufacture, 
in Canada. 

Q. Would you want to express an opinion as to the 
85 manufacture of any others? A. I would not. 

In answer to further interrogatories from the court, the 
following transpired: 

Mr. Kirkland: There is one other, Old Hickory. 

The Court. Wliat is that? 

Mr. Kirkland: I think he also expressed the opinion that 
Old Hickory was manufactured in Canada—Ontario. 

By the Court: 

Q. Is that correct, that Old Hickory was made there? A. 
No, sir; I would hate to express an opinion on that Old 
Hickory, not having handled much of it. 

The Court: That is all. 

By Mr. Vandoren: 

Q. Doctor, woult it be perfectly possible, with the pro¬ 
cess used in Ireland, which is a new still process, to pro¬ 
duce whiskies in this country of identically the same type 
and composition? A. Oh, I suppose they could be repro¬ 
duced almost anywhere, if you had the proper materials. 

Q. Anywhere under the sun? A. Yes, sir. 

By the Court: 

Q. In order to reproduce them, you would have to have 
the Scotch peat? A. Yes; and the malt. 
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Q. And in order to produce the Scotch Whisky, what 
would you have to have? A. You would havej to have the 
same material they use, to get the same taste ahd odor. 

Q. Are any of those materials local to Irelaiid? A. Yes, 
sir. 

Q. What are they? A. Well, the cereals them- 

86 selves are local to Ireland; then the proportions they 
use; the barley, and so forth, the particular type of 

barley. 

Thereupon over the objection and exceptioh of counsel 
for the defendant, Government Exhibits 1, 2, 3. 4, 5, 6, 7, 8, 
9,10,11, 13, 14, 15,16, 17,18,19 were admitted in evidence. 
Government Exhibit #2 is set forth in the appindix hereof 
and so designated. Counsel for the defendant jat that time 
stated the reasons for his objections and tile following 
occurred: 

! • 

Mr. Vandoren: To the group, which I may designate con¬ 
veniently as the liquor exhibits, if the Court please, being 
1, 3 to 11 inclusive, 15, 16 and 17, objection is jnade on the 
ground that there is no proper identification under the testi¬ 
mony as to those exhibits, there being a break in the con¬ 
tinuity of possession; the testimony being, as jstated, with 
reference to the marking of those bottles for [purposes of 
identification under the circumstances disclosed- 

The Court: Now, is that based entirely onj the break; 
that there has not been proof of continual possession, con¬ 
tinuity? 

Mr. Vandoren: There is no identification of these bottles 
attempted until the 28th day of January, 1929, save of some 
testified to by the witnesses. 

The Court: Is that your objection to the whisky exhibits? 

Mr. Vandoren. Yes, sir. 

The Court: I did not follow that so closely, but it seems 
to me it has been satisfactorily proved as to thq possession 
continuously from the time he received them, and they will 
be received. 

Mr. Vandoren: May I have an exception to your Honor’s 
remark that it was satisfactorily proved? I except to your 
Honor’s remark in the presence of the jury. May I have 
an exception to that, your Honor? 

87 The Court: Yes. I may say this: Of course, the 
jury understands that any opinion I mjay express, 
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that is something with which they arc not concerned; that is 
your function exclusively, to pass on the facts, and while 
I have a perfect right to comment on the evidence if I want 
to, it is your duty to disregard that and pass on the evidence 
yourselves. 

Mr. Vandoren: And the only objection I Want to enter to 
the other tendered exhibits is to the search warrant, No. 2; 
and that is simply because it was improvidently issued, 
because of the want of probable cause; and the de- 
88 scription of the premises therein. That has already 
been passed upon. 

The Court; Yes. They will be admitted. 

Thereupon the Government rested its case. 

Thereupon a motion for a directed verdict of acquittal 
was made by counsel for the defendant on the grounds that: 

1. There was no proof of unlawful importation. 

2. The evidence was altogether wanting as to the time of 
importation, so as to bring the importation, if any, within 
the period of the statute of limitations. 

3. The evidence adduced by the Government utterly failed 
with respect to the proof of venue. 

4. The evidence adduced by the Government utterly failed 
to prove that the defendant Shore had any part in any im¬ 
portation, unlawful or otherwise. 

5. There was no proof whatever that the defendant, 
Frank Shore, knowingly and consciously assisted in the un¬ 
lawful importation of intoxicating liquors. 

6. The proof adduced by the Government with respect 
to the foreign origin of the liquors offered in evidence was 
legally insufficient. 

The motion for a directed verdict on the part of the de¬ 
fendant was overruled and an exception noted. Thereupon 
the defense rested upon its motion for a directed verdict. 

Whereupon prayers were offered by the defendant and 
action taken thereon by the Court, as indicated: 

No. 1. The Court instructs the jury to return a verdict 
of not guilty. Denied. Exception. 

No. 2. The Court instructs the jury to return a verdict of 
not guilty as to the first count of the indictment. Denied. 
Exception. 

No. 3. The Court instructs the jury to return a verdict of 
not guilty as to the second count of the indictment. Denied. 
Exception. 
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89 No. 4. In criminal eases the defendant ©liters upon 
his trial with the presumption of innocence in his 

favor, and the burden of proof is upon the Government to 
establish his guilt, and the evidence must be sufficient to 
establish in your judgment his guilt beyond all! reasonable 
doubt. As long as you have a reasonable doubt of the de¬ 
fendant’s guilt, it is your duty to acquit him. Aj reasonable 
doubt which entitles an accused person to an adquittal is a 
doubt of guilt reasonably arising from all the evidence in 
the case. Proof is said to be beyond all reasonable doubt 
when the evidence is sufficient to impress the judgment of 
ordinarily prudent men with a conviction on which they 
would act without hesitation in their own most important 
concerns and affairs of life. And if you have any such 
reasonable doubt, you must give him the benefit thereof, and 
acquit him. Granted. 

No. 5. The jury is instructed that if, after a consideration 
and comparison of all the evidence in this casej it believes 
that the defendant is probably innocent of the Charge pre¬ 
ferred against him, then, as a matter of law, it his a reason¬ 
able doubt and must acquit him. Granted. 

90 No. C. The jury is instructed that thi© defendant 
is entitled to the benefit of every reasonable doubt 

under the law and the evidence in this case, and that the 
law presumes him innocent; and the jury must act on this 
presumption and acquit the defendant unless the evidence 
has established the truth of the charge against him to a 
reasonable and moral certainty; mere suspicion or prob¬ 
ability, however strong, that the defendant is gitiilty, is not 
sufficient; neither is it sufficient if the greater weight or 
preponderance of the evidence supports the charges alleged ; 
but before you [as jurors, under oaths,]* can return this de¬ 
fendant guilty, his guilt must be proved so clearly, and the 
evidence thereof must be so strong, that tlier© is left no 
reasonable hypothesis of his innocence whatsoever. 
Granted as amended. 

91 No. 7. You are instructed that, in order to war¬ 
rant a conviction on circumstantial evidence, each 

fact necessary for the conclusion sought to be Established 
must be proved [by competent, evidence] * beyond a reason¬ 
able doubt; all the facts, that is, the necessary facts to the 

I*\Vords and figures enclosed in brackets erased in copy.] 
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conclusion, must be consistent with each other and with the 
main fact to be proved, and the circumstances taken to¬ 
gether should not only be consistent with the guilt of the 
defendant, but inconsistent with every other reasonable 
hypothesis or conclusion than that of guilt. Granted. 

No. 8. The indictment, in each of the two counts, charges 
the unlawful importation into the United States of certain 
intoxicating liquor, contrary to law, in this, that said intox¬ 
icating liquor was, at the time it was imported into the 
United States, subject to duty bv law, and that the duties 
due and payable thereon had not been paid or accounted 
for, as the defendant Shore well knew. Under this indict¬ 
ment it is encumbent upon the Government to prove, be¬ 
yond a reasonable doubt, not only that said intoxicating 
liquor was imported into the United States, but that the 
custom duty thereon had not been paid or accounted for, 
and that such facts were known to defendant, before it is 
entitled to ask a verdict of guilt-. Granted. 

No. 9. The statute upon which the indictment is based 
provides that, whenever the defendant is shown to have, 
or to have had, possession of goods imported or brought 
into the United States, contrary to law, such possession 
shall be deemed sufficient to authorize conviction unless 
the defendant shall explain the possession to the satisfac¬ 
tion of the jury. 

The possession contemplated by this provision, however, 
is a conscious!and willing possession; and notwithstanding 
you may believe from the evidence that three trunks, which 
contained intoxicating liquors, were found in the defend¬ 
ant’s place of business under the circumstances related by 
the witnesses, you may not [bring in a verdict of guilty]* 
rely on the provisions of the statute unless you are satis¬ 
fied, beyond a reasonable doubt, that such liquor 

92 had theretofore been imported and brought into the 
United States, contrary to law as in the indictment 

set forth, and that the defendant consciously and willingly 
had possession thereof, with knowledge of its unlawful im¬ 
portation. Granted as amended. 

93 No. 12. You are instructed as a matter of law that 
the possession by the defendant of the goods alleged 

in the indictment, and in each count thereof, is not suffi- 


[♦Words and figures enclosed in brackets erased in copy.] 
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cient to authorize conviction herein unless the! prosecution 
lias established to your satisfaction, beyond a reasonable 
doubt that the goods, which the prosecution .claims were 
in the possession of the defendant, had been imported into 
the United States without the payment of the customs 
duties due thereon. If the Government has failed to estab¬ 
lish to your satisfaction beyond a reasonable doubt the 
unlawful importation of the goods specified iti the indict¬ 
ment, then your verdict must be not guilty, (granted. 

No. 13. Under the first count of the indictment it is es¬ 
sential for the Government to prove, before it is entitled 
to ask a verdict of guilty thereon, that the defendant, at 
the District of Columbia, either fraudulently ojr knowingly 
did import and bring into the United States,lor assist in 
importing and bringing into the United States, the mer¬ 
chandise mentioned in said count, contrary |to law. If, 
after a consideration and comparison of all the evidence, 
you believe that the intoxicating liquor mentioned in this 
count was imported or brought into the United States by 
the defendant at a point outside of the District of Colum¬ 
bia, or if you believe that the defendant assisted in im¬ 
porting or bringing it into the United States, hut that such 
assistance was given outside the District of Columbia, it 
is your [sworn]* duty to acquit the defendant on this count. 
[And if, after considering and comparing all tjhe evidence, 
you have no abiding conviction either way as to ivhether said 
intoxicating liquor was or was not imported or brought 
into the United States in the District of Columbia, contra^ 
to law, or as to whether the defendant assisted in import¬ 
ing or bringing it into the United States, at the District of 
Columbia, contrary to law, then it is likewise your dutj r 
to acquit the defendant on this count.]* Granted as 
amended. 

93a No. 14. To sustain the first count of the indict¬ 
ment it is necessary for the Government to prove, 
not only that the defendant imported and brought into the 
United States or assisted in importing and bringing into 
the United States, the intoxicating liquor therein men¬ 
tioned, contrary to law, as in said count specified, but it is 
further necessary for the Government to proye that such 
importation and bringing into the United States, or assist- 
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anee in importing and bringing into the United States, 
was done or committed within three years next preceding 
the date of the finding of this indictment against the de¬ 
fendant, which was on the 19th day of November, 1929. 
Unless the evidence satisfies you beyond a reasonable 
doubt that such acts, if you believe they were performed 
by defendant, were performed by him within said 

94 period. You are bound to acquit him as to count 
number one. Granted. 

No. 15. As employed in the second count, the word 
“receive” describes simply the act of taking. To conceal 
means to hide or withdraw from observation; to prevent 
the discovery of; to withhold knowledge of. One who 
possesses liquors may have received them, and he may 
be concealing them; but possession does not necessarily 
imply either receiving or concealing. The word “posses¬ 
sion,” in this connection, means a willing and conscious 
possession; and unless the evidence in this case satisfied 
you, beyond a reasonable doubt, that the liquor specified 
in the indictment was possessed by the defendant con¬ 
sciously and willingly, and with knowledge on his part 
that it had lately theretofore been imported into the United 
States without: the duties due and payable thereon having 
been paid or accounted for, you must find the defendant 
not guilty as to the second count. Denied. Excep¬ 
tion. 

95 No. 17. The jury are instructed that the opinions 
of the witnesses as experts are merely advisory, and 

not binding on the jury, and the jury should accord to them 
such weight as they believe from all the facts and circum¬ 
stances in evidence, the same are entitled to receive. 
Granted. 

No. 18. The Court instructs the jury that the credibility 
of the witnesses is a question exclusively for the jury, [and 
the law is that where a number of witnesses testify directly 
opposite to each other, the jury are not bound to regard 
the weight of the evidence as evenly balanced.] * The jury 
have a right to determine from the appearance of the wit¬ 
nesses on the stand, their manner of testifying, their ap¬ 
parent candor and frankness or lack thereof, the reason¬ 
ableness or unreasonableness of the story told by them, 

[•Words and figures enclosed in brackets erased in copy.] 
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their power of and opportunity for observation, the accu¬ 
racy or otherwise of their recollections, andi from all the 
surrounding circumstances appearing on th4 trial, which 
witnesses are more worthy of credit, and to give credit 
accordingly. Granted as amended. 

95a No. 19. The defendant in this case had a right to 
go upon the witness stand to testify ih his own be¬ 
half, if he chose to do so. The law, howevjer, expressly 
provides that no presumption adverse to hijn is to arise 
from tlie mere fact that he does not place ihimself upon 
the witness stand. So, in this case, the mere jfact that this 
defendant has not availed himself of the privilege which 
the law gives him, should not be permitted by you to preju¬ 
dice him in any way. It should not be considered as evi¬ 
dence either of his guilt or innocence. The failure of the 
defendant to testify is not even a circumstance against 
him, and no presumption of guilt can be iiidulged in by 
the jury on account of such failure on his phrt. Granted. 

Thereupon arguments were made on behalf !of the United 
States and on behalf of the defendant by respective coun¬ 
sel. 

Thereupon the Court charged the jury, as follows: 

96 The Court (Mr. Justice Adkins) : Ladies and 
gentlemen of the jury, as you know, all questions of 
fact are exclusively for you. If I have any opinion or you 
think I have expressed an opinion, you will please disre¬ 
gard that, and what you express by your verdict will be 
your own opinion on the evidence. 

As you know, there are certain rules that are applicable 
in all these cases. In the first place, the defendant is pre¬ 
sumed to be an innocent man. The fact that he has been 
indicted is no evidence of guilt. He starts | out with the 
presumption that he is an innocent man. He is not re¬ 
quired to prove himself innocent or to put in!any evidence 
at all on that subject. And in viewing the testimony in the 
case you must view it in the light of the presumption with 
which the law clothes the defendant, that is, that he is 
innocent, and it is a presumption which abides with him 
throughout the trial of the ease until it has been overcome 
by evidence of his guilt, beyond all reasonable doubt. And 
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if you can reconcile the evidence with this presumption, it 
is your duty to do so. 

The burden of proof is upon the Government. The 
proof requisite to convict is proof beyond a reasonable 
doubt. The Court instructs you that a reasonable doubt 
is that state of the case which, after comparison and con¬ 
sideration of all the evidence, leaves the minds of the 
jurors in that condition that they cannot say that they 
feel an abiding, conviction, to a moral certainty, of the 
truth of the charge, or such a doubt as in the graver and 
more important.!transactions of life would cause a reason¬ 
ably prudent man to hesitate and pause. 

Now those words “reasonable doubt” must be given 
their usual and ordinary meaning. The doubt must not 
be trivial or whimsical, or based on groundless conjecture; 
but it must be one based on the evidence or lack of evi¬ 
dence, and one that appears to you to be reasonable in 
the case. 

As you understand from this case, all the evidence in 
respect to the crime charged against the defendant is cir¬ 
cumstantial. It is for you to find and determine just what 
the circumstances are, what they mean, and what conclu¬ 
sion or conclusions may fairly and reasonably be deduced 
therefrom. It may perhaps be helpful to explain to you 
briefly the difference between what is called direct 
97 or positive evidence, and what is called circumstan¬ 
tial or indirect evidence. 

Direct evidence is evidence of a fact involved which is 
directly attested by a person who is speaking of his own 
knowledge; while circumstantial and indirect evidence is 
direct evidence of some fact from which you may infer the 
fact which is involved in the case. 

In order to warrant a conviction on circumstantial evi¬ 
dence, each fact necessary for the conclusion sought to be 
established must be proved beyond a reasonable doubt; all 
the facts, that is, the necessary facts to the conclusion, 
must be consistent with each other and with the main fact 
to be proved, and the circumstances taken together should 
not only be consistent with the guilt of the defendant, but 
inconsistent with any other reasonable hypotheses or con¬ 
clusion than that of guilt. It is for you, of course, to de¬ 
termine which evidence, in a particular case, is the more 
convincing. 
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Sometimes circumstantial evidence may be much more 
convincing than direct evidence; sometimes it is not. Pro¬ 
fessor Wigmore gives an illustration which will explain 
that to you better than a lengthy statement^ He gives a 
case of a milkman who is charged with watering the milk. 
The milkman testified that he milked the cows personally 
and put the milk in the can, and that the cat had been in 
his possession all of the time; and yet, when the can was 
opened a frog jumps up. And there you havp direct testi¬ 
mony as opposed to what we call circumstantial evidence. 

As you know, you are the sole judges of the credibility 
of the witnesses who appeared in this ease. And you 
should accord to the individual witness, and the testimony 
given by him or her, that degree of credit and effect which, 
in your honest judgment you think they ohght to have, 
taking into consideration whether the testimony has been 
honestly and frankly given; also what, if any, interest the 
witness has in the outcome of the ease, and whether on that 
account, he or she has colored, in any way, the facts related 
in his or her testimony; and, again, whether or not there 
be manifested by any particular witness any bias, preju¬ 
dice, or feeling for or against either party. 

98 You have a right to determine fronji the appear¬ 
ance of the witnesses on the stand, their manner of 
testifying, their apparent candor and frankness or lack 
thereof, the reasonableness of the story told by them, their 
power and opportunity for observation, the accuracy or 
otherwise of their recollections and from all the surround¬ 
ing circumstances appearing on the trial, which witnesses 
are more worthy of credit, and to give credit accordingly. 

I think this is the first case which has been tried before 
you in which the defendant has not taken the witness stand, 
and it is necessary, therefore, that you be told just what 
the law is on that subject. 

The defendant in this case had a right to sfo on the wit¬ 
ness stand and testify in his own ease if he chose to do so. 
The law, however, expressly provides that no presumption 
adverse to him is to arise from the mere facfj that he does 
not place himself upon the witness stand. Sd, in this ease, 
the mere fact that this defendant has not ayailed himself 
of the privilege which the law gives him, Should not be 
permitted by you to prejudice him in any why. It should 
not be considered as evidence either of his guilt or inno- 
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eenco. The failure of the defendant to testify is not even 
a circumstance, against him, and no presumption of guilt 
can ho indulged in by the jury on account of such failure 
on his part. 

To restate that: The defendant has a right to testify if 
ho wants to; he is not obliged to testify. If he does not, 
there should be no inference against him at all if he does 
not testify. 

Now the charge in this case is a violation of Section 497, 
Title 19, which makes criminal the violation of the customs 
laws. 

That statute makes criminal, first, the importation of 
merchandise contrary to law, or assisting in the importa¬ 
tion of merchandise contrary to law. "We call that, to use 
a short word, smuggling. The statute does not use that 
word, but that is what it means. 

In the second place, it also makes criminal the receiving, 
concealing, or in any way facilitating the transportation 
or concealment of such merchandise after importation, 
knowing the same to have been brought into the United 
States contrary to law. 

99 This indictment is in two counts, and it charges a 
violation of each one of those portions of the statute. 
The first count charges that the defendant fraudulently 
and knowingly did import and bring into the United States 
and assist in importing and bringing into the United States 
129 bottles of whiskey and fourteen bottles of gin, and that 
the said intoxicating liquors were subject to duty by law, 
and were imported into the United States without the duty 
having been paid or accounted for, and that the defendant 
well knew those facts. 

Now that is the first count, that he actually imported or 
assisted in importing those 143 bottles of liquor into the 
United States without paying the duties or accounting for 
the payment of the duties. 

The second count is that he did fraudulently and know¬ 
ingly receive, conceal, buy, sell, and facilitate the trans¬ 
portation, concealment and sale of the said intoxicating 
liquors, the 129 bottles of whiskey and the 14 bottles of 
gin, which had lately theretofore been unlawfully and frau¬ 
dulently imported into the United States, contrary to law, 
in that they were subject to the payment of a duty, and 
that the duty had not been paid. 
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Now, before I forget it, this does not tell yOu, as a matter 
of law, that those intoxicating liquors were subject to duty. 
That is a provision of the law, and I will tell you that. And 
the other allegations in the indictment are allegations of 
fact, and it is for you to determine whether fhey have been 
proven or not. 

Now under each count of the indictment there are three 
things that must be proven—and this goes to the two 
counts: 

First, that the intoxicating liquor was imported or smug¬ 
gled into the United States; 

Second, that the duty had not been paid or accounted for; 

Third, that those facts were known to the defendant. 

The indictment charges the unlawful importation into 
the United States of certain intoxicating liquor, contrary 
to law in this, that said intoxicating liquor whs, at the time 
it was imported into the United States, subject to 
100 duty by law, and that the duty due and payable 
thereon had not been paid or accounted for, as the 
defendant Shore well knew. Under this indictment it is 
incumbent upon the Government to prove, beyond a reason¬ 
able doubt, not only that said intoxicating liquor was im¬ 
ported into the United States, but that the customs duty 
thereon had not been paid or accounted for, j and that such 
facts were known to the defendant, before! if is entitled 
to ask a verdict of guilt. 

On this question of knowledge, let me tell you this, which 
is something you know, but it is the law, that if it appears 
from the evidence that the defendant receive^ or concealed, 
or facilitated transportation or concealment! of the intoxi¬ 
cating liquors in question, under such circumstances that 
any reasonable man of ordinary observation would have 
known that those liquors, or some of them, jvere imported 
or smuggled without the payment of duties, you are author¬ 
ized to find that the defendant actually knew that they 
were so imported without the payment of duties. But the 
question of his knowledge is a question of fact. You know 
when you are trying to find out what the knowledge is, you 
must judge by the knowledge that is brought before him. 
You are not bound to infer that a reasonable man of ordi¬ 
nary observation would have known that the liquors were 
imported without the duties having been paid under those 
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circumstances, but you can infer it. That is, that is a fact 
for you, if you find that a reasonable man of ordinary ob¬ 
servation would have known it under those circumstances, 
then you may find that the defendant did know it. You are 
not bound to find that, but that is for you to say. 

Now in addition to finding that the intoxicating liquors 
had been smuggled into the United States without the duties 
having been paid or accounted for and that the defendant 
knew those facts, there are certain other things you must 
find. They differ in the two different counts, so we take 
up the first count. In addition to those three things you 
must find that the defendant actually imported or assisted 
in importing the liquors in question, or some part of them; 
also, that whatever he did was done within three years 
before the finding of the indictment, and you have been 
told that the indictment was found on November 19, 1929, 
so that whatever he did must have been done between that 
time and the 20th day of November, 1926; and also, 
101 that he did something within the District of Columbia. 

Now to apply that to the particular case. If the 
defendant, in the District of Columbia, took some steps 
or arranged with someone to have those liquors smuggled 
into the United States, that is, if he did something here 
in the District of Columbia, if he telephoned to somebody, 
or wrote to somebody, or told somebody to have the liquor 
smuggled into the United States without the payment of 
duties after November 20, 1926, then he would be guilty 
under the first count. But you have got to find that he 
did something in the District of Columbia to cause this 
importation of the liquors to occur. If he assisted in the 
District of Columbia, or if he acted in the District of Co¬ 
lumbia for the importation to be made, plus all the other 
elements about the failure of the payment of the duty, then 
he would be guilty under the first count. 

Now under the second count, in addition to those three 
things, the importation or smuggling of the liquors into the 
United States without the payment of duty, and the knowl¬ 
edge of those facts, you must find, in order to convict, that 
the defendant received the goods, or concealed them, or 
facilitated the transportation or the concealment of the 
liquors in question, or some part of them. Now those acts 
must also have been done within the District of Columbia. 
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It is enough if one of those acts was done Within the Dis¬ 
trict of Columbia. This indictment charges several things; 
it charges receiving, concealment, and facilitating trans¬ 
portation. Now while they are all put in the conjunctive, 
it is enough if you find that he did any one Of those things. 
“Receive” describes the act of taking. To jconceal means 
to hide, or to withdraw from observation. Ahd to facilitate 
the transportation, to put that a little more plainly, if he 
ordered it to be transported into the District of Columbia, 
that would be a facilitation of the transportation. 

Now you will notice the venue in both counts is in the 
District of Columbia. That is, whatever he jdid must have 
been done in the District of Columbia. 

Now the statute of limitations is different; as to the two 
counts. Under the first count you must find that the goods 
were imported within three years, that is, after November, 
1926. Under the second count it does not make any 
102 difference when they were imported, but you must 
find that whatever wrongful act was done by the 
defendant, if any, was done after November 20, 1926; but 
he would be guilty if he did the things charged in the second 
count, even though the goods were imported before No¬ 
vember 20, 1926. 

Now this statute has an unusual provision, upon which 
the Government relies, so I will read it to you, and then 
undertake to explain it. 

“Whenever at the trial for a violation of this section the 
defendant is shown to have, or to have had; possession of 
such goods, such possession shall be deemed sufficient evi¬ 
dence to authorize a conviction, unless the defendant shall 
explain the possession to the satisfaction of the jury.” 

Now, possession by the defendant of the goods alleged 
in the indictment, and in each count thereof, is not sufficient, 
under the clause I have read, to authorize a conviction, 
unless the prosecution has established to yofir satisfaction, 
beyond a reasonable doubt, that the goods which the prose¬ 
cution claims were in the possession of the defendant, had 
been imported into the United States without the payment 
of customs duties due thereon. If the Government has 
failed to establish the fact that they were so imported, this 
rule does not apply, and then you cannot find from the 
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possession the preceding fact, that they were imported with¬ 
out payment of duty. That must he proven by other evi¬ 
dence. 

Again, the possession contemplated by this provision is 
a conscious and willing possession; and notwithstanding 
you may believe from the evidence that three trunks, which 
contained intoxicating liquors, were found in the defend¬ 
ant’s place of business under the circumstances related by 
the witnesses, you may not rely on that provision of the 
statute, unless you are satisfied, beyond a reasonable doubt, 
that such liquor had theretofore been imported and brought 
into the United States contrary to law as in the indictment 
set forth, and that the defendant consciously and willingly 
had possession thereof with knowledge of its unlawful 
importation. 

Just to come back to this: the Government must prove 
by independent: evidence the importation contrary to law; 
it must prove the importation without the payment of the 
duty in this case; and that the defendant knew that 
103 it was imported without the payment of duty. 

Now if they have proven those facts, and then if 
they have shown to you that this defendant had conscious 
and willing possession of those goods, it would be your duty 
then to convict. This provision would then be applicable 
“whenever on a trial for the violation of this section the 
defendant is shown to have, or to have had, possession of 
such goods such possession shall be deemed to be sufficient 
evidence to authorize a conviction, unless the defendant 
shall explain the possession to the satisfaction of the jury.” 

Of course, the defendant may have possession, and you 
may find that the possession has been satisfactorily ex¬ 
plained to the jury and, then, that provision of the statute 
by its terms is inapplicable. 

Now just briefly to state the contentions of the parties. 
The Government contends that the defendant’s place was 
equipped for the mixing and distribution of intoxicating 
liquors, and was being used for that purpose; that the 
liquor was all over the place, in the cellar, on the steps, 
in the bath room, and even in the safe. And that the de¬ 
fendant caused the 143 bottles here in question to be smug¬ 
gled into the United States, or assisted in the smuggling of 
them into the United States, without paying the duties; 


89 


FRANK SHORE VS. UNITED STATES. 

and that some or all of it was manufactured without the 
United States. That the defendant knew that the duty was 
not paid, and that the defendant caused the; liquor to be 
transported to Washington. That the defendant was asked 
by his clerk, Miss Money, about the trunks,: and he said, 
Yes, to receive them; and later he repeated, qr said to Dr. 
Rhees that he knew who Willoughby was, and it was all 
right to receive them. Now those are, very briefly, the 
contentions of the Government. 

The defendant contends that he knew absolutely nothing 
about them; that he never had anything to do with the 
smuggling of the liquor into the United States or assisting 
in smuggling it into the United States, or in ttansportating 
or facilitating in its transportation, and that the Govern¬ 
ment has not shown that he did, in fact, have anything to 
do with it, or that he did any of the things! that I have 
just stated. He contends they have not beejn established 
by the evidence. 

104' Have I covered it, gentlemen? 

Mr. Vandoren: I think so, your Hondr. 

Mr. Kirkland: I think so, if your Honor please. 

Mr. Vandoren: Now at this time, if your Honor please, 
may I renew my exception to your Honor’s refusal to grant 
the motion at the end of the Government’s cafee? 

The Court: Yes. 

Mr. Vandoren: And may I respectfully except to the 
refusal of the Court to give the prayers Numbered 1, 2, 
3 and 15? 

The Court: Yes. You have noticed that I have given the 
substance of those prayers. 

Mr. Vandoren: Yes; I think you have, but simply to pre¬ 
serve my exception with reference to tho^e particular 
prayers. 

The Court: Yes. 

Mr. Vandoren: And then simply to preserve our rights, 
I desire to note an exception with reference I to that part 
of your Honor’s charge that if they found that the de¬ 
fendant. wrote or telephoned to anyone in pl° r ida with 
reference to this matter. I submit there is no evidence in 
the case that he wrote or telephoned to anyone on that 
subject. 

The Court: Very well. 
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Mr. Vandoren: And then may I note an exception to 
your Honor’s statement that the defendant’s place was 
equipped for the distribution and mixing of intoxicating 
liquors? 

The Court: I said that was the Government’s contention. 
All right. 

Mr. Vandoren: And then to your Honor’s charge that 
the defendant asked Miss Money about the trunks, and she 
said to receive them. 

The Court: If I said the defendant asked Miss Money, I 
meant to say that Miss Money asked the defendant. 

Mr. Vandoren: That is the same thing in either case, 
because there is no evidence of that in this ease. 
105 The Court: The Government contended that she 
did speak to a man. That is for you to say. 


The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
defendant. 

Thereupon after all of said exceptions were duly entered 
upon the minutes of the Court before the jury retired to 
consider of its verdict and became the matters of record, 
in order to make the same a part of the record herein, 
which is hereby ordered, so that the defendant may have 
his ease reviewed upon appeal, the defendant, by his attor¬ 
neys, moves the Court to sign and seal this, his Bill of 
Exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed 
and sealed, which motion is granted by the Court; and 
thereupon the defendant tenders this, his Bill of Exceptions, 
and requests the Court to sign and seal the same, which 
is aecordinglvj done, nunc pro tunc this 3rd day of March 
A. D. 1931. 


JESSE C. ADKINS, 

Justice. 


To Loo A. Rover, United States Attorney in and for the 
District of Columbia; James R. Kirkland, Assistant 
United States Attorney in and for the District of Colum¬ 
bia; John J. Sirica, Assistant United States Attorney in 
and for the District of Columbia. 

Gentlemen : Please take notice that the above Bill of 
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Exceptions will be presented to the Court for signature on 
the 3rd day of March A. D. 1931. 

WILLIAM E. LEAHY. 
LUCIAN A. VAN DOREN. 
JAMES F. REILLY. 

Service accepted 2/5/31. 

LEO A. ROVER, 

U. S. Atty. 

No objection. 

LEO A. ROVER, 

LEO A. ROVER, J 

U. S. Atty. 

JAMES R. KIRKLAND, 

JAMES R. KIRKLAND, 

Asst. U. S. Atty. 

106 The following appendix to the Bill of Exceptions 
contains Government Exhibit No. 2. 

Search Warrant. \ 

9730. 

United States of America, 

District of Columbia, ss: 

The President of the United States of America to B. R. 
Rhees, Spec. Agt. Prob. Dept.: 

Whereas, I Needham C. Turnage, a United | States Com¬ 
missioner for the District of Columbia, upon consideration 
of a complaint made by the aforesaid Federal Prohibition 
Agent, duly assigned to duty in the District of Columbia, 
have examined on oath orally the said Federal Prohibition 
Agent, the complainant herein and a witness Warren A. 
Ileddcns, and have caused them to subscribe:to their affi¬ 
davits in support of the complaint, and 

Whereas the said affiant states on his oath that, he is posi¬ 
tive, and the said Federal Prohibition Agent states on his 
oath that he does verily believe from the stateihents of said 
affiant, that intoxicating liquor containing one-half of one 
per cent or more of alcohol by volume and fit for beverage 
purposes, is unlawfully held, possessed, contained, con- 
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coaled and held for sale in the premises of one Frank Shore, 
said promises being described as 1223 New York Ave. 
N. W. and being within the District of Columbia, and 

Whereas from the oral examination under oath and the 
affidavit of the said affiant it appears that he while near 
said promises saw delivered to said premises three trunks, 
said delivery being made by the American Railway Express 
Co., that said trunks contained whiskey; that affiant indi¬ 
vidually and personally saw whiskey in one of said trunks 
immediately prior to its delivery to said premises and that 
the said intoxicating liquor contains one-half of one per 
cent or more alcohol by volume and is fit for beverage pur¬ 
poses, and 

Whereas the said Federal Prohibition Agent prays that a 
search warrant be issued under authority of Title II, Sec¬ 
tions 2, 3, 6 and 25 of the National Prohibition Act as 
amended, of the statutes of the United States, authorizing 
him to enter and search all places within said premises, and 
to seize and to take into his possession all intoxicat- 
107 ing liquor found therein containing one-half of one 
per cent or more of alcohol by volume and fit for 
beverage purposes and, 

Whereas from the examination of the witnesses orally 
and upon their affidavits I find that there is probable cause 
to believe that the foregoing grounds for the application 
exist; 

Now, therefore, you are hereby commanded in the name 
and by 1 lie authority of the President of the United States 
to enter and search the premises hereinbefore described, at 
any time of the day or night—and to seize and take into 
your possession all intoxicating liquor found therein con¬ 
taining one-half of one per cent or more of alcohol by 
volume and fit for beverage purposes, to the end that the 
same may be dealt with according to law. 

You are also commanded in the event that you seize any 
of the property above described, to give a copy of this 
warrant, together with a receipt for the property so seized, 
specifying it in detail, to the person from whom it is taken 
or in whose possession it is found, or, in the absence of any 
person thereat or therein or in possession thereof to leave 
a copy of this warrant, together with such receipt as afore- 
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said, in the place where said property is found and to 
bring said property before me. 

You are further commanded to execute this warrant 
within ten days from this date and forthwith to make re¬ 
turn thereof to me with a written inventory of the property 
seized by you, made publicly or in the presence of the 
person from whose possession it was taken and of the ap¬ 
plicant for the warrant if they are present. 

Witness my hand and seal of my office this 28'tli day of 
January, 1929. 

NEEDHAM C. TURNAGEj, 

[seal.] United States Commissioner in 

and for the District of Columbia. 

108 Government Exhibit No. 2 

Arrested Frank Shore, 1223 New York Ave. N. W. 

Return. 

I, B. R. Rhees, Federal Prohibition Agent, do swear that 
I executed the within warrant on the 28th day of Jan., 1929, 
by searching the premises as commanded therein and giving 
(leaving) a copy of the warrant together with a! receipt for 
the property taken, specifying said property in detail to 
the person from whom it was taken (to the person in whose 
possession it was found), (in the place where it ivas found), 
and do swear that the following inventory contains a true 
and detailed account of all the property taken by me on 
the warrant. 

Found in trunks (three)— 

9 burlap sacks containing in all 54 qts. Qld Hickory 
Whiskey. 

5 quart bottles of Old Hickory Whiskey. 

4 burlap sacks containing in all 24 qts. Ale£ Ferguson 
Whiskey. 

1 burlap sack containing in all 6 qts. Old Monarch 
Whiskey. 

2 1 gallon cans alcohol from basement. 

1 1 gallon can alcohol from shelf rear of store. 

3 quarts Gilbey Gin. 

8 V> pint bottles gin from under steps. 

3 bottles partly filled with whiskey from office. 
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From Lavatory rear of store— 

1 quart Canadian Club, 1 quart Jolmny Walker. 

1 quart Berks Old Irish Whiskey. 

2 pints Old Taylor Whiskey. 

V> — corn whiskey. 

2 V> pints gin. 

1 V> pint bottle partly filled — whiskey. 

1 test tube & tester for whiskey. 

Found in package back room— 

3 quarts Old Highland Whiskey. 

109 V> bottle Gilbeys Gin. 

7 cases Prime Malt tonic (24 bottles per case). 

One deposit book Security Savings & Commercial Bank, 
in name of Frank Shore. 

B. E. RHEES, 
Federal Prohibition Agent. 

Subscribed and sworn to before me this 2 day of Feb- 
ruarv, 1929. 

NEEDHAM C. TURNAGE, 

[seal.] United States Commissioner, 

District of Columbia. 

Frank Shore of 1223 New York Ave. N. W., stated he did 
not know the combination to the safe in his private office 
and another smaller safe under the counter in the front of 
the store; that his bookkeeper, Miss Mae Money knew these 
combinations and if she did not come back the officers could 
open these safes by force, if necessary. The bookkeeper, 
Miss Money, did not return and upon the promise of Mr. 
Shore that he would open each safe in the morning, January 
29, the officers placed a cord around and over the door and 
'sealed it so it would not be opened. The following day, 
upon calling at the store of Mr. Shore, he in person read 
the combination number to each safe from a slip in his 
possession and the officers found the following: 

3 pint bottles labeled Old Taylor Whiskey. 

1 “ “ “ “ Grand Dad Whiskey. 

16 “ “ unlabeled colored liquor. 

15 one-half pint bottles unlabeled “Colored Liquor.” 

1 one-half bottle of white liquor. 

The above were confiscated by the agents as a part of 
the seizure made on January 28, 1929. 

B. R. RHEES, 

[com. seal.] Special Agent in Charge. 
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110 9730. 

United States of America, 

District of Columbia, ss: 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally appeared 
B. E. Rhees, who, being by me first duly sworn and orally 
examined, deposes and says that he is duly appointed Spec. 
Agt. Prob. Dept., and that he does verily believe from the 
statements of the hereinafter named affiant, ihat intoxi¬ 
cating liquor fit for beverage purposes and containing one- 
lialf of one per cent or more of alcohol by vojume, is un¬ 
lawfully held, possessed, contained, concealed find held for 
sale in the District of Columbia, in the premises 1223 New 
York Ave. N. W., this being the premises of Frank Shore, 
who did unlawfully manufacture, have and possess, sell, 
transport and now has on said premises a quantity of intox¬ 
icating liquor containing one-half of one percent or more 
of alcohol by volume, and fit for beverage pujrposes, and 
intended to be used for beverage purposes, contrary to the 
form of the statute in such ease made and provided, and 
particularly contrary to Sections 2, 3, 6 and 23 of Title II 
of the National Prohibition Act, approved October 28, 
1919, as amended, and against the peace and dignity of the 
United States of America. 

This complaint is supported by the affidavit off Warren A. 
Hoddens, a witness, which said affidavit is filed herewith 
and made a part of the record of this case. 

B. R. RHfeES, 

Spec. Agt. Ptob. Dept. 

Subscribed and sworn to before me this 28th day of Jan¬ 
uary, 1929. 

' [seal.] NEEDHAM C. TURNAGE, 

United States Commissioner as Aforesaid. 

United States of America, 

District of Columbia, ss: 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally appeared 
Warren A. Heddens, who, after being by me duly sworn 
and examined orally, deposes and says: 
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Ill That lie is positive that intoxicating liquor con¬ 
taining one-half of one per centum or more of alcohol 
by volume which is fit for use for beverage purposes, is con¬ 
tained in the; hereinafter mentioned premises within the 
District of Columbia: 

That on, to wit, January 28, 1929, about 11:10 o’clock 
A. M. while near premises described as 1223 New York 
Avenue, N. W., Washington, D. C., said premises being oc¬ 
cupied by one Frank Shore, affiant saw delivered to said 
premises three trunks, said delivery being made by the 
American Railway Express Company; that said trunks con¬ 
tained whiskey; that affiant individually and personally 
saw whiskey in one of the said trunks immediately prior to 
its delivery to said premises; said trunk being delivered as 
aforesaid at about 11:10 o’clock A. M., on January 28,1929; 
affiant also knows of his personal knowledge that said 
premises are used in part as a tire store and that said 
trunks are within said premises. 

WARREN A. HEDDENS. 

Subscribed and sworn to before me this 28th day of 
Januarv, 1929. 

[seal.] NEEDHAM C. TURNAGE, 

United States Commissioner, 

District of Columbia. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5393. Frank Shore, appellant, vs. United States. 
Court of Appeals, District of Columbia. Filed Apr. 23, 
1931. Henry W. Hodges, Clerk. 
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FACTS. 

The appellant herein was indicted for violation of 
Section 593 of the Tariff Act of 1922 (Vol. 1]9, U. S. 
C. A., §497). The indictment was in two counts (R. 
1 & 2). The first count charged that the appellant 
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unlawfully imported and brought into the United 
States and assisted in importing- and bringing into 
the United States intoxicating liquors, which were 
subject to duty by law, and which duty had not been 
paid or accounted for. The second count charged the 
appellant with unlawfully receiving, concealing, buy¬ 
ing, selling- and facilitating the transportation, con¬ 
cealment and sale of merchandise subject to duty by 
law, which said duty was unpaid and unaccounted 
for. The appellant was acquitted on the first count 
and convicted on the second count ot‘ the indictment 
returned against him herein (B. 11 & 12). 

A motion to quash the search warrant and suppress 
the evidence seized thereunder was filed by the appel¬ 
lant (B. 4). The appellee answered and joined issue 
thereon (E. S). A jury trial to determine the issues 
framed therein was requested by the appellant which 
was denied with exception (E. 18, 19). The motion 
to suppress was overruled (E. 11). The appellant 
then filed a motion for a Bill of Particulars, which 
was likewise overruled (B. 10). 

To sustain the allegations of the indictment, the 
prosecution called one "Warren A. Heddens, a Fed¬ 
eral prohibition agent (E. 22), who testified that as 
a result of certain information received on the 27th 
of January, 1929, he proceeded to the American Bail¬ 
way Express Agency at 2nd and H Sts., N. E. He 
was later joined by Agent Tippett. The witness ob¬ 
served two suspicious looking trunks billed to F. H. 
Willoughby, care of Frank Shore, 1223 New York 
Avenue, Northwest, Washington, D. C. The witness 
and Agent Tippett remained with the trunks until 
approximately 11 A. M. the same day and were then 
relieved by . Prohibition Agent Smith. At 10 P. M. 
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the witness returned to the trunks and then remained 
with them all night. At about 11 A. M. the next day, 
January 28, 1929, the goods were delivered at the 
place of consignment by one Connor, an employee 
for the American Railway Express (R. 22, 23). 

On cross-examination the witness testified that 
there was nothing suspicious looking about the trunks, 
that there was no leakage, breakage or seepage and 
nothing unusual about their appearance. As a re¬ 
sult of the manipulation of the trunks, the witness 
and Agent Tippett heard the movement of packages 
therein, a gurgling sound, and the scraping of excel¬ 
sior. By means of a key, Heddens then opened one 
of the trunks and extracted therefrom a bottle of 
alleged whiskey. He testified that he could not see 
into the trunk for the reason that he opened it no 
further than to permit the entrance of his arm into 
the trunk and the extraction of a bottle of liquor 
therefrom. Over the objection and exception of ap¬ 
pellant (R. 23) for the reason that the alleged entry 
was not based upon probable cause, the witness testi¬ 
fied that he tasted of the contents of the bottle so ex¬ 
tracted and determined it to be whiskey, j At the 
direction of Agent Tippett the goods were subse¬ 
quently delivered to the premises of appellant (R. 
52, 53). After the delivery a search warrant was 
obtained to enter the premises (R. 91). The result 
of the search and seizure is set forth in the record at 
pages 93 and 94. At the time of the entry under and 
by virtue of the search warrant the witness Heddens 
testified that he had a conversation with the defen¬ 
dant Shore relative to the trunks and that S^iore re¬ 
plied in substance that he knew nothing aboiut them 
and that he did not know F. H. Willoughby. The wit- 
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ness further informed the Court that from the time 
of the delivery of the trunks until their seizure noth¬ 
ing- whatsoever had been done with them. 

About a week later the witness had occasion again 
to visit the premises of the appellant Shore and at 
that time stated to him, ‘‘Shore, we know this is not 
your liquor, but why don’t you come clean and tell 
rts to whom it belongs?” and that Shore replied that 
he would consult his lawyer and let him know. (E. 
31.) 

The witness Smith then testified that he saw the 
trunks delivered by the driver, assisted by two men, 
neither of whom was the appellant Shore, into the 
premises of appellant at about 11 A. M. January 28, 
1929 (E. 33, 3-6). 

The witness Taylor (E. 37) testified that Govern¬ 
ment Exhibit 14 was a delivery record covering the 
shipment of three trunks from Miami, Florida, con¬ 
signed to F. H. Willoughby, care of Frank Shore, 
1223 New York Ave., N. W., and that the shipment 
of three trunks seemed to have originated in Florida 
on the 24th day of January, 1929. There was nothing 
upon the exhibit which indicated the date of its ar¬ 
rival in Washington (E. 38). 

The witness Eliees (E. 38) testified that on each 
of the three trunks was a label bearing the designa¬ 
tion, “F. H. Willoughby, care of Frank Shore, 1223 
New York Ave., N. W., Washington, D. C.” In the 
presence of the witness, Agent Heddens inquired of 
the appellant if the trunks belonged to him and he 
replied, ‘‘They do not”. Heddens then inquired who 
Willoughby was and appellant informed him that he 
was a friend who would call later for the trunks. 
The witness was subsequently recalled and testified 
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that when he entered the premises under and by 
virtue of the search warrant, he saw a woman known 
to him as May Money. He later asked the appellant 
for the combination to the safe in the premises and 
appellant replied that he did not know the Combina¬ 
tion but that his bookkeeper, Miss Money,! had it; 
that at the time of the inquiry she was absent but 
that he, the appellant, would obtain it from her the 
following morning and then open the safe for the 
officers (R. 66). 

The witness Tippett testified that he was! present 
with Agent Heddens at the watching of the trunks 
(R. 52) and because the trunks remained in the sta¬ 
tion so long he went to the express companyi’s agent, 
presented his credentials, and the agent said to him, 
“I thought you were round here for some reason. 
What are you doing, watching those trunks?” The 
witness then replied, “Yes”. He then requested the 
express agent to deliver the trunks to their destina¬ 
tion and the express agent called a special wagon and 
caused the delivery to be made to the appellant at 
the request of the witness. The witness further tes¬ 
tified that at the time of the delivery the trunks were 
removed from the truck by the express company 
driver and two other men, neither of whom was the 
appellant (R. 52, 53). The witness further testified 
substantially as had the witness Heddens relative to 
the initial examination of the trunks (R. 53). Tippett 
was then examined by the Court and testified that 
when the trunks were manipulated at the station a 
gurgle was heard therein and that he then came to 
the conclusion that they contained liquor shipped 
from Miami, Florida. Over the objection and ex¬ 
ception of the appellant, the witness stated! that at 
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that time large quantities of liquor were being 
shipped from Miami (R. 53). Over the objection and 
exception ; of appellant, the witness testified there 
was a rumor among Prohibition Agents that large 
shipments;of whiskey were coming from Florida (E. 
55, 5G). 

The witness Connor (R. 56) testified that on the 
28th of January, 1929, he was a driver for the Amer¬ 
ican Express Company and that he recalled deliver¬ 
ing three trunks assigned to F. H. Willoughby, care 
of Frank Shore, 1223 New York Ave., N. W., to 1223 
New York Avenue, Northwest. When he arrived at 
the premises he had' a conversation with a woman 
and over objection and exception testified that Hed- 
dens had informed him her name was Money. He 
then testified that certain men in the premises as¬ 
sisted in the delivery and, over the objection and 
exception of appellant for the reason that the trans¬ 
action occurred without the presence of the appellant, 
that Miss Money paid the delivery charges. He 
stated he did not see appellant at the time of the 
delivery nor anyone except the man in khaki and 
Miss Money. Again, over the objection and excep¬ 
tion of appellant, the witness testified that Miss 
Money stated to him that she did not know Wil¬ 
loughby but would find out from someone in the rear. 
That he heard her ask and, over the objection and 
exception of appellant because there was no showing 
that the appellant was present, the witness testified 
that someone to him unknown replied, “Yes, I knew 
him. Bring them in” (R. 58). Over objection and 
exception of appellant, Government Exhibit 14 was 
admitted in evidence and read to the jury (R. 59).' 

The witness Curry (R. 60) testified that he was 
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Inspector of Customs at the Port of Miami, Florida. 
That he had made an examination of the records of 
the port and over the objection and exception of 
appellant for the reason that such an examination 
was not the best evidence, the witness testified that 
his examination disclosed no importation at the Port 
of Miami consigned to either Shore or Willoughby, 
Washington, D. C. Over the objection and excep¬ 
tion of appellant for the reason that it was not made 
in his presence, the witness testified that he had been 
informed by the letter carrier at the point of origin 
that the address of such point of origin was false (R. 
61). The witness then gave the location of various 
ports of entry in the United States but testified that 
he knew nothing about the entries or the records of 
any port save that of Miami. 

Charles R. Lewis was then called and testified that 
he was Deputy Collector of Customs at Georgetown, 
D. C., which is the port of entry at Washington, 
D. C., and that if merchandise consigned to Wash¬ 
ington, D. C., failed to clear at an exterior port it 
would have to clear at the local port. Tile records 
of his office disclosed no shipment to the appellant 
or to Willoughby. 

Clifton E. Young testified that he was the head of 
the Bureau of Industrial Alcohol and over the objec¬ 
tion and exception of appellant informed the Court 
that no permit to import was issued to either Shore 
or Willoughby. On cross-examination the witness 
testified that he knew nothing whatsoever relative to 
the liquor in the case, whether it was imported or not, 
and if so, when. 

Dr. James L. Young qualified as an expert to give 
his opinion upon the properties of whiskey and alcohol. 
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He testified that certain exhibits, in his opinion, had 
been manufactured in Scotland, Ireland and Canada. 
The witness stated he would not say definitely as to 
origin but merely expressed an opinion (R. 73). Over 
the objection and exception ol' appellant, Dr. Young 
testified that a certain stamp appeared to be a Cana¬ 
dian strip stamp. Over the objection and exception 
of appellant for the reason that the witness was un¬ 
qualified, he was permitted to testify that in his 
opinion the tops of Government Exhibits 1, 3 and 4 
appeared to be the type the witness had seen on for¬ 
eign liquors. Government Exhibits 1 to 19 inclusive 
were admitted over the objection and exception of 
appellant (E. 75). The prosecution rested. The 
defense moved for a directed verdict which was denied 
with exception and thereupon rested. 

ASSIGNMENT OF ERRORS. 

1. The Court erred in denying to appellant a jury 
trial upon the issues framed on motion to quash and 
suppress. 

2. The Court erred in overruling the motion to 
quash search warrant issued herein, and suppress 
evidence seized thereunder. 

3. The Court erred in refusing appellant’s motion 
for Bill of Particulars. 

4. The Court erred in permitting the witness 
Connor to testify as to acts done and words said 
without the presence of the appellant. 

5. The Court erred in permitting the witness Curry 
to give secondary and hearsay evidence. 

6. The Court erred in admitting hearsay evidence 
in the testimony of the witness Tippett. 
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7. The Court erred in permitting the witness Young 
to give an opinion as to the authenticity of Canadian 
strip revenue stamps. 

8. The Court erred in overruling appellant’s mo¬ 
tion to direct an acquittal. 

ARGUMENT. j 

I. Appellant was entitled to a jury trial iipon the 

issues framed on motion to quash and suppress. 

i 

The appellant contended that the search j warrant 
issued herein was invalid and seasonably moved to 
quash the warrant, suppress the evidence obtained 
thereunder and to return the property alleged to be 
unlawfully seized (R. 4). The appellee in its reply 
thereto denied every allegation and averment ad¬ 
vanced by appellant (R. 8). An issue of fact was 
thus raised, upon which appellant requested a jury 
trial (R. 18, 19). j 

In the case of Fisiher v. Munsey Trust Co., 44 
App. D. C. 214, the Court announced the doctrine that 
disputed questions of fact presented in a plea in 
abatement may be tried and determined by tlje Court 
if the parties waive jury. This decision was based 
upon Section 70, Chapter 1, of the Code of Laws of 
the District of Columbia, which abridged the common 
law doctrine that issues of fact must be tribd by a 
jury. 

Again, in O’Donnell v. Beechnut Packing Co., 45 
App. D. C. 425 (1916), a motion to quash service was 
filed by appellee upon the ground that it did not 
conduct business within the District of Columbia and 
that the person served in the action was not its 
agent, servant or employee within the meaning of the 
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statute relative to service upon foreign corporations. 
The Court of Appeals in passing upon the situation 
announced the following doctrine: 

“Where the affidavits in support of and in 
opposition to a motion to quash service of proc¬ 
ess raise an issue of fact and the parties do not 
waive a trial by jury, the motion necessarily 
must be denied and upon proper plea the issue 
should he determined by a jury.” 

In the ease of State v. Tureo, 122 Atl. S44, 9.9 N. J. 
Law 96, the defendant was indicted and convicted of 
murder, which was reversed upon appeal. He was 
again tried and again convicted. Prior to the sec¬ 
ond trial his counsel offered a plea of “autre fois 
convict” and asked judgment thereon. The Court 
denied trial by jury on the issues framed in the plea 
but upon appeal the N. J. Appellate Court held: 

“The trial of the issues presented by the plea 
of autre fois convict is like that upon a plea of 
not guilty triable by a jury only.” 

In Cotton v. State, 95 So. 668, 83 Fla. 197 (1923), 
the appellant was convicted of murder and appealed. 
A plea in abatement was interposed and disposed of 
by a jury of six men. Upon appeal the Supreme 
Court of Florida held: 

“The plea in abatement presented an issue of 
fact upon which the defendant was entitled to a 
trial bv jurv.” Citing Woodward v. State, 33 
Fla. 508, 15'So. 252. 

In the latter case the Court attempted to dispose 
of the issues framed in a plea in abatement and 
upon appeal the Supreme Court of Florida held: 
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“The issue was one of fact and according- to 
the long-established rule requiring such! issues to 
be tried by a jury, it should have been submitted 
to such body for trial. The Court tij'ies ques¬ 
tions of the law and the jury passes upon ques¬ 
tions of fact. The rule applies to issued on pleas 
in abatement as well as to other issues,” 

In State v. Phillips, 27 Ariz. 349, 233 Pafi. 586 (S. 
Ct. Ariz. 1925), the appellee interposed 4 plea of 
former acquittal, waiving a jury and requesting an 
immediate trial, which was given and his plea sus¬ 
tained. The State, however, appealed the; cause to 
the Supreme Court of Arizona, which reversed the 
trial court and held: 

“The Court was without jurisdiction to try, 
unaided by a jury, the issue raised by a plea 
of former acquittal and necessarily its order sus¬ 
taining this plea was a nullity.” 

In Commonwealth v. Kozlowsky, 238 Mass; 379, 131 
X. E. 209 (1921), a plea in abatement was filed. The 
facts, however, were admitted. The Appellate Court 
held that inasmuch as the facts were admitted noth¬ 
ing was to be determined and a jury trial I was not 
essential. 

In State v. Aetna, 92 So. 873, the Supreme Court 
of Florida announced the following doctrine: 

“The organic right to a jury trial extends only 
to a determination of contested issues involving 
the facts of a litigated case.” 

In Baylis v. Travelers Ins. Co., 112 U. Si 316, 28 
L. Ed. 989, the Supreme Court of the United States 
announced the following doctrine: 
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“The right to trial by jury in the courts of 
the United States is expressly secured by the 
7th Article of Amendment to the Constitution 
and Congress has by statute provided for trial 
of issues in civil cases by the court without the 
intervention of a jury, only when the parties 
waive such right by stipulation in writing.” 

In the City of Durham v. So. Ry. Co., 185 N. C. 
240, 117 S. E, 17, a writ of mandamus was asked to 
compel the removal of grade crossings. The plead¬ 
ings disclosed an issue of fact and the defendants 
moved to continue the hearing and transfer the cause 
for trial by jury to determine such facts. The Su¬ 
preme Court of North Carolina held: 

“When an issue of fact is represented by the 
pleading, it is the duty of the Court upon mo¬ 
tion of either party to continue the action until 
the issue of fact can be decided by a jury.” 

In Keefer v. State, 198 Pae. 886, 17 A. L. R. 557 
(Okla. Sup. Ct. 1921), a proceeding was instituted 
to forfeit a certain automobile for violation of the 
liquor laws* Controverted issues of fact were pre¬ 
sented and the claimant requested a jury trial upon 
such issues. The Court announced that: 

“It has been almost uniformly held by Fed¬ 
eral and State Courts that the claimants in this 
class of cases are entitled to a jury trial and any 
act depriving them of that right violates both 
State and Federal Constitutions and is therefore 
void. ’ ’ 

In the case of Garnaliart v. U. S., 16 Wall. 162, 50 
A. L. R. 87,: the United States was seeking to enforce 
a forfeiture of certain distilled spirits for an alleged 
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breach of the Act of July 20, 1868, which j provided 
that distilled spirits found elsewhere than in a dis¬ 
tillery or distillery warehouse, not having’ been re¬ 
moved therefrom according to law, shall be for¬ 
feited to the United States. 

The spirits were seized on land and not jin a dis¬ 
tillery warehouse. The case arose on an information 
against the distilled spirits, and was a proceeding 
in rem. The claimants answered, denying the facts 
charged in the information, and alleged a compli¬ 
ance with the provision of the Act. The answer 
was stricken from the files in the lower court and a 
decree was there entered condemning the property. 
In reversing the decree the Supreme Court said: 

“Where the seizure is made on land, the claim¬ 
ant is entitled to a trial by jury, if hej appears 
and files an answer denying the facts set forth 
in the information. * * * Repeated decisions of 
this court have established the rule thht, where 
the seizure is made on navigable waters, the 
case belongs to the instance side of the subor¬ 
dinate court, but, where the seizure is blade on 
land, the suit is one at common law land the 
claimants are entitled to a trial by jury. Be¬ 
yond all question the claimants were entitled to 
a trial by jury.” 

In Osborne v. State, 126 N. W. 737, the Supreme 
Court of Wisconsin in 1910 announced that :| 

“The defendant has, as indicated, a constitu¬ 
tional right to have all the issues in his case, 
including any special issue of fact, particularly 
as to his sanity, tried before a single, common 
law jury of twelve impartial men of the county 
where the crime was committed.” (Citing sev¬ 
eral cases.) 
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ll will thus be seen from the adjudicated cases 
from every section of the country, as well as the 
cases decided by the Supreme Court of the United 
States, that the common law practice requiring- all 
issues of fact in criminal cases to be determined by 
a jury still exists. Congress has in the District of 
Columbia permitted the defendant in civil cases to 
waive a jury. In this particular instance an issue 
of fact was presented to the Court. The defendant de¬ 
manded that a jury determine those issues of fact. 
The Court summarily denied it. It is respectfully 
submitted that the trial court committed error in so 
doing. The framers of the Constitution were care¬ 
ful to incorporate in that instrument the right, even 
in a civil case involving the paltry sum of twenty 
dollars, to have the issues presented to and deter¬ 
mined by a jury. In this proceeding which was crim¬ 
inal in its nature the action of the lower court in 
denying the right to trial by jury of the issues framed 
in the motion to suppress is open to grave constitu¬ 
tional doubts. 

We, therefore, respectfully submit that the ruling 
of the lower court thereon was erroneous. 

II. The Court erred in overruling the motion to quash 
search warrant issued herein. 

The search warrant issued January 28, 1929, au¬ 
thorizing the search of the premises of the appellant 
located at 1223 New York Ave. N. W., Washington, 
D. C. (E. 91-96) was issued without probable cause 
in violation of the 4th and 5th Amendments to the 
Constitution of the United States. The record dis¬ 
closes that certain prohibition agents located three 
trunks consigned to F. H. Willoughby care of Frank 
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Shore, and shipped from Miami, Florida. The trunks 
were lying- at the depot and gave no indication what¬ 
soever as to their contents. (R. 26) Therb was no 
seepage or leakage or breakage of any nature. (R. 
27) The agents, however, assumed that the trunks 
contained intoxicating liquor and manipulated them 
in such a manner that they heard the sound of a 
gurgle inside, also the movement of object^ as well 
as the scraping of excelsior. Agent Heddens by 
means of a key possessed by him then opened one of 
the trunks to a degree sufficient to permit him to 
insert his hand and remove therefrom a bottle of 
alleged liquor. (R. 22) Thereafter one: of the 
agents directed the trunks to be delivered^ to the 
consignee’s address and, after observing the deliv¬ 
ery thereof, obtained the warrant issued herein. 

The probable cause for the search was the sound 
of the gurgle heard by prohibition agents within the 
trunks when they manipulated them on the plat¬ 
form of the express company. Appellant respectfully 
invites the attention of this Court to the fact that 
there was nothing whatsoever about the trunks to 
indicate their contents. There was not breakage, 
leakage or seepage. (R. 27) They were gnd had 
the appearance of ordinary steamer trunks. 

The Supreme Court of the United Stated in the 
case of Gambino v. U. S., 274 U. S. 310, 72 L. 3Ed. 293, 
held the search conducted did not show probable 
cause. The opinion does not state the facts, i but the 
record filed in the cause disclosed that the arresting 
officers shook the rear end of Gambino’s car and 
heard the rattle of bottles. The Supreme Court by 
the mere statement “we find no probable cause” 
condemned a search based upon a rattle of j bottles 
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in an automobile being operated near the Canadian 
border. Applying the law of the Gambino ease, 
supra, can there be a doubt as to the total want 
of probable cause in the instant ease, when the Pro¬ 
hibition Officer merely heard a gurgle coming from 
a trunk? The trunks gave no indication whatsoever 
as to their contents. They had the appearance of or¬ 
dinary trunks. When we take into consideration 
that the search in the Gambino case was conducted 
on the border of a troublesome frontier, in so far 
as violations of the liquor law are concerned, and 
the search in the instant case was made in the offices 
of a local express company, it must be conceded that 
the probability of violations of the liquor law were 
greatly reduced, and it is manifest that the sound of 
a gurgle did not give to the searching officers the 
requisite probable cause. The search warrant must 
fail because it is vicious in this most essential ele¬ 
ment. It would be intolerable and unreasonable if 
a prohibition agent were authorized to search bag¬ 
gage located at an express agency or depot without 
more probable cause than is disclosed in this case. 
The gurgle may have been caused by any number of 
liquids and the abhorrent act of the agent in taking 
his key and opening the trunks, while in inter¬ 
state commerce, should meet with the universal con¬ 
demnation of the Courts. 

The casei of Carroll v. U. S., 267 U. S. 132, 161, 69 
L. Ed. 543, so frequently relied upon by government 
counsel to sustain probable cause, gave as broad an 
interpretation to the phrase “probable cause” as 
could be giyen consistent with the maintenance of the 
supremacy of the Constitution. The Supreme Court 
said: 
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“If the facts and circumstances before the 
officer are such as to warrant a man of prudence 
and caution in believing the offense had been 
committed, it is sufficient.” 

In the instant case no facts were before the of¬ 
ficers. Three trunks, exactly similar to any other 
trunks, were before them. Their appearance gave 
no indication of their contents; there was i no leak¬ 
age, breakage or seepage to indicate to the officers 
that they contained intoxicating liquor. Not until 
one of the agents performed the indefensible and 
unconstitutional act of taking his key and pilfering 
goods in transit, did they have any knowledge as to 
their contents. No prudent or cautious agent would 
enter the trunks consigned to another, unless by 
seepage, breakage or leakage, he knew the contents 
thereof. The Gambino case is controlling here, and 
the language of the Supreme Court in the Carroll 
case conclusively shows that the warrant herein was 
issued without probable cause. 

This same question relative to probable cause was 
presented to this Court in the case of Shore et al v. 
U. S., No. 5216, April Term 1930, and this Court 
held: 

“Neither of the defendants then or later 
claimed the property in the liquor or the drugs. 
It is perfectly clear, therefore, that whatever 
may be said with relation to the right of the 
agents to examine the contents of the trunks in 
the office of the express company without a 
search warrant, or without any more reliable in¬ 
formation of the presence therein of contra¬ 
band than the ‘gurgle’ they testified they 
heard, neither of the appellants may complain 
for the simple reason that since they! do not 
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claim property in the liquor or the trunks no 
■constitutional rights of theirs are invaded. The 
guaraptees of the 4th and 5th Amendments, as 
we have seen, were intended for the benefit of 
the person whose rights have been transgressed 
but this right is personal and may not be availed 
of to protect one who claims no ownership in or 
right of possession of the goods seized.” 

Counsel respectfully invites the attention of this 
Court to the affidavit of this appellant attached to 
the motion to suppress filed herein, wherein he states 
(R. 5) that he is now and was at the time a search 
was made of premises 1223 New York Ave., N. W. 
the owner thereof. Surely the language of the Con¬ 
stitution is direct and specific, 

“The right of the people to be secure in their 
persons, houses, papers and effects against un¬ 
reasonable searches and seizures shall not be 
violated.” 

Frank Shore was the owner of the premises. He 
was the occupant thereof. The goods were consigned 
to another in care of him. At the instigation of 
Federal agents their delivery to his premises was 
effected. The sanctity and the privacy of his prem¬ 
ises were violated by means of the search warrant 
issued herein. It surely cannot be contended that 
under such, circumstances he cannot complain of an 
unlawful search. The return of the property is un¬ 
necessary. The suppression of its use in evidence is 
all that is; required. We again respectfully and 
deferentially submit that in claiming the ownership 
of premises searched the defendant can complain of 
the unlawful search of those premises. Be it re¬ 
membered t;hat the appellant was convicted in the 
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trial court of facilitating the transportation and re¬ 
ceipt of smuggled goods. Is it consistent with law, 
reason or common sense that, where merchandise is 
delivered to a defendants’ premises with no showing 
that he was present at the time, that a subsequent un¬ 
reasonable search of those premises based upon the 
delivery of the said merchandise can go unchallenged 
merely because the appellant maintains in this Court, 
as he did in the lower Court, and as he did at the 
time of the search and seizure, that the goods did not 
belong to him. Such a procedure would restrict the 
search and seizure clause to the protection of the 
guilty alone. 

This Court and various other Federal courts have 
undoubtedly held, and only held, that one eapnot com¬ 
plain of an unlawful search and seizure with refer¬ 
ence to the rights of another. 

In the case of GncTcenheimcr v. U. S. (C. jC. A.), 3 
Fed. (2) 786, 789, the following rule was announced: 

“It is clear that the question of the lawfulness 
of a seizure can be raised only by ope whose 
rights have been invaded. Certainly such a seiz¬ 
ure, if unlawful, could not affect the constitu¬ 
tional rights of the defendants, whose property 
had not been seized or the privacy of whose 
homes had not been disturbed.” 

In the case of Lems v. U. S. (C. C. A.)j, 6 Fed. 
(2d) 222, the Court said: 

“Where in a petition to suppress, nojclaim is 
made either to the premises searched or,the pro¬ 
perty seized, they (the movants) are in no posi¬ 
tion to raise the objection that the search was 
unreasonable or unauthorized, or that tljieir con¬ 
stitutional rights were invaded.” 
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Again in the ease of Graham v. U. S. (C. C. A.), 15 
Fed. (2d) 740, 742, the Court said: 

“Thei guaranty of the Fourth Amendment to 
the Constitution against unreasonable seareh and 
seizure is a personal right or privilege and can 
only be availed of by the owner or claimant of 
the property subjected to unreasonable search 
and seizure.” 

In the ease of Armstrong v. V. S. (C. C. A.), 16 
Fed. (2) 62, it was said: 

“Nor does the record show that the defendant 
made any claim either to the premises to be 
searched or to the property seized. In the ab¬ 
sence of such he cannot urge unreasonable 
search.” 

In the case of U. S. v. One Buick Auto (D. C. D. 
Vt.), 1927, 21 Fed. (2) 789, 790, the Court said: 

“The Fourth Amendment forbidding unrea¬ 
sonable searches and seizures does not apply to 
persons: who are not in possession and have no 
right to possession of the property illegally 
searched or seized.” Citing numerous cases. 

In the case of Kelleh&r v. U. S., 35 Fed. (2) 877, 
879, this Court said: 

“Appellant in his motion to quash the warrant 
failed to assert any interest in the property 
seized. He is therefore not in a position to 
challenge the warrant, nor to ask for a return of 
the property to a third person.” 


21 


In the case of Shields v. U. S., 58 App. |D. C. 215, 
218, this Court held that the motion of appellant was 
fatally defective for the reason that “thej appellant 
fails to assert any interest in the property |seized.” 

The citation of further authorities is unnecessary 
and would be merely cumulative. The law is well 
settled. A motion to suppress can only bb made by 
the owner of the property seized and searched, the 
owner or occupant of the premises searched, the 
claimant to the property or one asserting- any in¬ 
terest therein. 

Frank Shore was then in a position of unqualified 
right to complain of the unlawful and unjustifiable 
act of the Prohibition Agents in entering the luggage 
at the express depot. The goods could have been the 
subject of larceny from him. They were consigned 
to his care. They were subsequently at the instiga¬ 
tion of the agents delivered to his premises and his 
premises were searched as a result of the illegally 
obtained information. 

It cannot be denied that he, by the admissions and 
conduct of governmental agents, had a very material 
interest in the consignment, so unlawfully ransacked, 
and had a very material interest in his premises that 
were searched as a result of information obtained 
during the unlawful search. 

III. Bill of Particulars Requisite. 

The next assignment of error presented by ap¬ 
pellant is the action of the trial court in Overruling 
appellant’s motion for a Bill of Particulars. He 
requested information relative to the port of impor¬ 
tation (R. 10). The indictment (R. 2) alleged that 
he received, concealed, bought and sold intoxicating 
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liquor which had unlawfully been imported into the 
United Slates. It also alleged that appellant facili¬ 
tated the transportation, concealment and sale of 
liquor unlawfully imported into the United States in 
violation of the tariff law. 

It is manifest, therefore, that no offense could pos¬ 
sibly be committed unless the merchandise had 
passed a customs barrier without paying a duty 
thereon. The record discloses (R. 62) and it is a 
matter of which this Court must take judicial notice, 
that there are many customs barriers in the United 
States stretching along the Atlantic and Pacific sea¬ 
boards. Such customs barriers also dot the northern 
and southern boundaries. It was essential to the 
proper preparation of the defense herein to be in¬ 
formed by a Bill of Particulars of the port of entry. 

In the case of Myers v. U. S., 15 Fed. (2d) 977, the 
Court held: 

(12) “The function of a bill of particulars 
to cure loose statement or omission of details 
deemed necessary by or for a defendant to en¬ 
able him to prepare his defense and to protect 
him against a second prosecution for the same 
offense has been so generally recognized that it 
cannot successfully be denied. Rosen v. United 
States* 161 U. S. 29, 16 S. Ct. 434, 480, 40 L. Ed. 
606; Durland v. U. S. 161 U. S. 306, 16 S. Ct. 508, 
40 L. Ed. 709. In the latter case it was said: 

‘There was a partial identification of the let¬ 
ters by the time and place of mailing, and the 
charge was that defendant “intending in and 
for executing such scheme and artifice to de¬ 
fraud and attempting so to do, placed and 
caused to be placed in the post office,” etc. 
This, it will be noticed, is substantially the 
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language of the statute. If defendant had de¬ 
sired further specification and identification, 
lie could have secured it by demanding a bill 
of particulars.’ 

(13) It is argued that this privilege is ap¬ 
plicable only to certain classes of cases] but there 
is no basis for such distinction. The joffice of a 
bill of particulars attaches without distinction, 
where the indictment states all the ingredients of 
the offense and further detail may be required or 
demanded for the protection of a defendant. 

In United States v. Clafiin et al., 25 Fed. Cas. 
433, Fed. Cas. No. 14,798, there was a very gen¬ 
eral description of the property involved. The 
court said: 

‘It is not necessary to describe property in 
an indictment with such particularity as will 
obviate all necessity for proof ohtside the 
record to support a plea of once in jeopardy. 
A reasonable amount of detail in describing 
property is all that is necessary in an indict¬ 
ment, and, if more detail is required, a bill of 
particulars may be demanded.’ 

In Dunbar v. United States, 156 U. S- 185-192, 
15 S. Ct. 325, 328 (39 L. Ed. 390), this language 
appears: 

‘If, for instance, the description of the prop¬ 
erty does not so clearly identify it as to 
enable him to prepare his defense, he should 
raise the question by some preliminary mo¬ 
tion, or perhaps by a demand for a bill of 
particulars; otherwise, it may properly be as¬ 
sumed as against him that he is fully informed 
of the precise property in respect to which he 
is charged to have violated the law.!’ ” 
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It was impossible in this particular case for the 
defendant to ascertain the nature of the charge. He 
was alleged to have received, concealed, bought and 
sold smuggled goods. He was also charged with 
facilitating the transportation and concealment 
thereof. Smuggled goods? Smuggled from where? 
Anywhere from Florida to Maine! Anywhere upon 
the whole Pacific seaboard or the northern or south¬ 
ern boundaries of the United States. The defendant 
could not possibly be apprised by this indictment as 
to the port of entry. The proof adduced was that 
they were shipped from Florida but the record is 
bare of any testimony of any nature whatsoever es¬ 
tablishing just exactly the port of entry. A similar 
indictment, word for word, could again be returned 
against this appellant and proof that the goods en¬ 
tered New York Harbor be adduced. To state the 
proposition shows the viciousness of its character. 

In Dunbar v. V. S., 156 U. S. 186, 39 L. Ed. 390, 
393, the following was held: 

“If, for instance, the description of the prop¬ 
erty does not so clearly identify it as to enable 
him to prepare his defence, he should raise the 
question by some preliminary motion, or per¬ 
haps by a demand for a bill of particulars; 
otherwise it may properly be assumed as against 
him that he is fully informed of the precise prop¬ 
erty in respect to which he is charged to have 
violated the law.” 

The appellant respectfully invites this Court’s at¬ 
tention to a comparison of the indictment returned 
in the Dunbar case, supra,, and in the instant case. 
In the former the port of entry was given. The 
nature of the smuggled goods, as well as the duty 
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thereon was set forth in the indictment; In this 
case no such procedure was adopted. A demurrer to 
the indictment was interposed (R. 3) and jovcmded. 
The appellant could only be apprised of the charges 
preferred against him herein through the ! means of 
a Bill of Particulars. The denial of such relief was 
an abuse of discretion and we respectfully submit 
constitutes reversible error. 

In the case of Rosen v. U. S., 161 U. S. 131, 33, 40 
L. Ed. 607, the following was held: 

. 

“A defendant is informed of the nature and 
cause of the accusation against him if the in¬ 
dictment contains such description of the offense 
charged as will enable him to make his defense 
and to plead the judgment in bar of any further 
prosecution for the same crime. Does the indict¬ 
ment in this case meet these requirements'? It 
describes the paper alleged to be obscene, lewd, 
and lascivious with such minuteness as to leave 
no possible doubt as to its identity. If the de¬ 
fendant did not have in his possession,; or could 
not procure a duplicate of such paper,, he could 
have applied to the court for an order that he be 
furnished with a bill of particulars tcj the end 
that he might properly defend himself at the 
trial. U. S. v. Bennett, 16 Blatchf. J338, 351; 
Rex v. Hodgson, 3 Car. & P. 422; Wharf. Crim. 
PL & Pr. § 702.” 

In the case of O’Neill v. U. S., 19 Fed. ^2d) 322- 
324, the Circuit Court of Appeals for the 8tjh Circuit 
said: 

‘‘■Where an indictment sets forth the facts con¬ 
stituting the essential elements of the offense 
with such certainty that it cannot be prpnounced 
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bad on motion to quash or demurrer, and yet 
is couched in such language that the accused is 
liable to be surprised by the production of evi¬ 
dence for which he is unprepared, his remedy 
is a bill of particulars. Billingsley v. U. S. 
(('. C. A. S) 16 F. (2d) 754.” 

In the instant case the appellant knew not what to 
expect. The indictment charged the concealment and 
the transportation of smuggled merchandise. A rea¬ 
sonable explanation as to the port of entry was 
requisite to the essential demands of fairness. Wit¬ 
nesses for the Government admitted the merchandise 
did not belong to the appellant (K. 31). When pre¬ 
sented with this indictment the appellant could with 
propriety and reason say: ‘‘You charge me with 
unlawfully facilitating the transportation and con¬ 
cealment of liquors that had unlawfully passed the 
customs barrier and yet you refuse to name that 
barrier.” Sueh conduct is inconsistent with the an¬ 
nounced decisions in adjudicated cases. 

In Lett v. V. S. 15 F. (2d) 686, 688, the Circuit 
Court of Appeals for the 8th Circuit in speaking of 
a bill of particulars announced this doctrine: 

“If it (the indictment) fails to advise a defen¬ 
dant with sufficient particularity of matters nec¬ 
essary to enable him to prepare his defense, and 
to safeguard him from further prosecution for 
the same act, such details may be supplied by a 
bill of particulars. The duty devolves upon a 
defendant to make seasonable and appropriate 
application for the information desired.” 

It is respectfully submitted that the proper pre¬ 
sentation of the appellant’s defense in the trial court 
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was seriously handicapped by the refusal of! the lower 
court to compel the disclosure of the portj of entry 
as requested in appellants motion for a bill of par¬ 
ticulars and the court’s refusal to compel! such dis¬ 
closure was prejudicial error. 


IV. Testimony of Connor. 

In this portion of appellant’s brief he respectfully 
invites this Court’s attention to the erroneous admis¬ 
sion in evidence of prejudicial testimony. 

The witness Connor (K. 56) testified that on the 
28th of January, 1929, he was employed as a driver 
by the American Express Company. That j pursuant 
to his duties as such he had on said date for delivery 
three trunks consigned to F. H. Willoughby, care of 
Frank Shore, 1223 New York Ave. N. W. He en¬ 
tered the premises, had a conversation with! one May 
Money, and thereafter delivered the trunks into the 
premises. Over objection and exception of appellant, 
the witness testified that May Money paid the ex¬ 
press charges upon the merchandise delivered. Coun¬ 
sel for the appellant advised the Court that whatever 
was done or performed by May Money without the 
presence of the appellant was not binding upon him 
and came within the dictum of “res inter alios acta”. 
The witness further testified that he did not remem¬ 


ber seeing the defendant at the premises at | the time 
of the delivery nor did he see anyone else j with the 
exception of Miss Money and a man dressed jin khaki. 
Thereupon, over the objection and exception! of coun¬ 
sel for the defendant, the witness stated that Miss 
Money stated to him at the time of the delivery that 
she did not know Willoughby but would attempt to 
find out from someone in the rear. That he tliere- 
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upon heard her ask of someone in the rear and there¬ 
upon over the objection and exception of counsel for 
the appellant, for the reason that there was no evi¬ 
dence that: the appellant was present at the time of 
the delivery of the trunks, the witness stated that 
some man’s voice replied, “Yes, I know him. Bring 
them in.” 

It is thus established that at the time of the de¬ 
livery of the goods alleged to have been smuggled, 
the appellant, so far as the testimony discloses, was 
not even present. He is convicted of facilitating the 
transportation and concealment of goods alleged to 
have been smuggled and yet the testimony is bare of 
any act or acts on his part showing the slightest 
complicity in the transaction, or any such kindred 
transaction. There is no evidence that he took part 
in the consummation of the crime, if any was com¬ 
mitted. Immediately after the delivery of the mer¬ 
chandise by the express agency it was seized by the 
raiding officers and was in the same condition at the 
time of the seizure as at the time of delivery. The 
appellant denied knowledge of the contents or of the 
identity of the owner of the trunks. He denied par¬ 
ticipation in any transaction pertinent thereto (R. 
31). Xo evidence was introduced to establish any 
act or thing done or word said on his part that could 
in any manner implicate this appellant. The convic¬ 
tion was based solely and only on agency. The ap¬ 
pellant was found not guilty on the first count, which 
charged the actual commission of the offense. He 
was, however, adjudged guilty upon the second count 
of the indictment, which charged the receipt, conceal¬ 
ment, transportation and the facilitation thereof, of 
smuggled goods. It therefore 'becomes quite appar- 
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ent that the testimony relative to the transactions 
conducted by Miss Money and without the ipresence 
of this appellant under the theory that a criminal 
agency had been established was most prejudicial to 
the appellant’s case. Be it remembered (that the 
statement, “Yes, I know him. Bring them in.” (E. 
58) was admitted without any showing that it was 
made by this appellant or that it was madg at his 
direction or even in his presence. 

The case of Bass v. U. S., 20 App. D. C. 240], is deci¬ 
sive of the point and this Court in announcing its 
decision in that case said: 

“The appellant is certainly not to be held re¬ 
sponsible for what someone else says outside of 
his presence.” 

In the Bass case, supra, the witness did not know 
whether the defendant was present or not. Likewise, 
in this ease there was no showing that the ajppellant 
was present (R. 58). 

Again in Engle v. U. S., 48 App. D. C. 475,] the ap¬ 
pellant was being prosecuted for false pretences. The 
Court in announcing its decision in that ease] said: 

“Material error was committed in admitting 
over the objection and exception of the defen¬ 
dant the testimony of the witness "VVewker who 
testified that he was a physicist in the Bureau 
of Standards and witnessed a demonstration of 
the battery at the factory. That he was 'in com¬ 
pany with one Canada, and that the demonstra¬ 
tion was made by one Normandy, an employee 
of the factory, who stated that the claim was 
made that the battery would replace the ordi¬ 
nary means for supplying heat and light to 
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houses ■ and also that it would replace the ordi¬ 
nary means for propelling vehicles of the auto 
type and trains.” 

In condemning the admission of such testimony 
this Court said: 

“This statement was not shown to have been 
made either in the presence or the hearing of 
the defendant, or by his authority. It was, 
therefore, hearsay and erroneously admitted.” 

Counsel respectfully invites the attention of this 
Court to a comparison of the facts in the Engle 
case, supra, and in the instant case. In the Engle 
case testimony was admitted relative to certain claims 
alleged to have been made about the merits of a cer¬ 
tain battery. A prosecution for false pretences in 
promoting the sale of that battery was had, testi¬ 
mony admitted which was rot shown to have been 
made in his presence and such admission was con¬ 
demned by this Court. In the instant case, a prosecu¬ 
tion for smuggling, no evidence of the port of entry, 
no evidence of any kind established that appellant 
knew or had any knowledge whatsoever that smuggled 
goods were to be delivered to his premises. Yet tes¬ 
timony was admitted which would sustain the charge 
of facilitation, viz; “Yes, I know him. Bring them 
in.” 

Be it remembered also that the witness Heddens 
testified “Shore, we know this is not your liquor, 
but why don’t you come clean and tell us to whom 
it belongs.” Again an indication conveying to the 
minds of the jury that Shore facilitated the trans¬ 
portation of smuggled goods. The importance of 
this error cannot be minimized. The conviction of 
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appellant upon the second count of the indictment 
shows exactly the workings of the mind of each juror, 
“Shore did not smuggle but he facilitated tjhe trans¬ 
portation of smuggled goods.” The only evidence 
to indicate that Shore was in any manner Connected 
with the transaction was the statement, ! “Yes, I 
know him. Bring them in.” If this was 'made by 
someone else than the appellant Shore a great in¬ 
justice has been done him. Until it has beCn shown 
to have been said by him or in his presence, it cer¬ 
tainly cannot be admitted in evidence arid comes 
within that character of testimony condemned by 
this Court in the Engle ease. 

In Bryan v. U. S., 17 Fed. (2d) 741, (C. (j. A. 5th, 
1927) the appellant was prosecuted for conspiracy 
to violate the customs and prohibition laws. 'The tes¬ 
timony adduced established that two motor boats 
•were seized by customs officers, one of which was 
the “E 301”. It developed that this boat had been 
purchased in a straw name for the appellant and 
that he had given $500 to the straw person; so that 
she would keep it in her own name. Later evidence 
was received that the straw person communicated 
with the appellant’s wife relative to the pertinent 
seizure and that later on the same day one Ison, 
who was on the beach at the time of the seizure, 
phoned appellant’s wife and inquired if she knew 
the boat had been seized and that Mrs. Bryan had 
telephoned to her. Upon appeal the Court!held: 

“We are of the opinion that the! ruling 
complained of was error. Ison’s conversation 
tended strongly to show that he made' an at¬ 
tempt to conceal that appellant was the owner 
of the boat. The attempt could not be attributed 



to appellant in the absence of proof that it was 
made by his authority or with his knowledge 
or consent.” 

And so likewise in this case there is an utter fail¬ 
ure to establish that appellant was present at the 
time of the declaration, ‘‘Yes, 1 know him. Bring 
them in.” (R. 58). There was an utter lack of 
proof which tended to establish that the receipt of 
the merchandise in the premises of Frank Shore at 
1223 New York Avenue was done either at his direc¬ 
tion or with his knowledge. When all these things 
were transpiring the record abundantly proves that 
others were present, viz., the man in khaki jumpers, 
the colored man, the voice emanating from the rear 
(R. 57), and yet the appellant’s presence is in no 
manner established. 

The establishment of criminal agency is far more 
difficult than civil agency. There must be a com¬ 
mand. a ratification, or the act complained of must 
come within the direct scope of the agency. We can¬ 
not assume, we cannot presume, that every act done 
by an employee is the act of the principal. The age- 
old theory is that if the evidence adduced against a 
person is as consistent with innocence as it is with 
guilt the prosecution must fail. This is presented 
merely to show how far the law goes to protect those 
charged with crime. It cannot be supposed that on 
the one hand those actually charged with having 
perpetrated crime are clothed with a shield of pro¬ 
tection seemingly impenetrable and those charged 
with crime because of the acts of their agent are 
notoriously more vulnerable. 

A short- time after the delivery of the goods 
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through the instrumentality of the express agents, 
the Federal agents under and by virtue of a search 
warrant conducted a raid upon the premises of ap¬ 
pellant. The record establishes that several persons 
were present at the time, including the appellant, and 
yet no indictments were returned herein save the one 
against this appellant, notwithstanding the jf act that 
others received the goods alleged to have be^n smug¬ 
gled. May Money actually paid the money, May 
Money actually receipted therefor and yet—ho prose¬ 
cution. 

It is respectfully submitted that such transactions 
did not come with the scope of the agent’s authority, 
are not attributable to this appellant and that such 
evidence was clearly inadmissible and the lower court 
in permitting the introduction thereof committed 
prejudicial error. 

Be it remembered that the jury returne4 for in¬ 
structions as to how far the defendant was bound 
by the acts of his agent. This conclusively shows 
that sufficient weight and credence was given to the 
testimony of the witness Connor to establish the 
agency existing between appellant and May! Money. 
It is conceded, of course, that she was in his! employ. 
The appellant conducted a tire shop at the premises. 
The office of bookkeeper or secretary was perfectly 
consistent with the nature and the kind of business 
conducted. The duties of a bookkeeper or a secretary 
are limited to the scope of their employment. The 
time in which a ratification of the acts of his book¬ 
keeper or secretary by this appellant should have 
been effected or disapproved was not sufficiently ex¬ 
tended. Within an hour after their delivery! the of¬ 
ficers seized the goods which were in no manher dis- 
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turbed from tlieir original state at the time of de¬ 
livery. 

In the case of First Unitarian Society v. Faulkner 
<& Clark, 91 U. S. 415, 23 L. Ed. 283, a suit was 
brought by an architect to recover fees for submitting 
plans on a church. Testimony was given by one of 
the architects as to a conversation between him and 
the pastor of the church. Testimony also was ad¬ 
mitted as to statements and admissions by the pastor 
in relation to the employment by the plaintiff of the 
architects at a church meeting. An objection was 
interposed because no evidence tending to show that 
the pastor was in any sense the agent of the defen¬ 
dants was introduced, or that the pastor had any 
authority to act for them in relation to the employ¬ 
ment of the plaintiffs as architects. The Supreme 
Court of the United States in that ease held: 

“Declarations of the pastor were not compe¬ 
tent evidence unless it was proved that he was 
the agent of the society and that declarations or 
admissions were made in respect to matters with¬ 
in the scope of his agency.” 

In the case of Hoover v. Wise, 91 U. S. 308, 23 L. 
Ed. 392, the Supreme Court of the United States an¬ 
nounced the following: 

“The general doctrine that the knowledge of 
an agent is the knowledge of the principal can¬ 
not be doubted. (Cases cited) * * * It is no 
answer to this liability to say that the act done 
by the agent was of a fraudulent character and 
that the principal did not authorize the commis¬ 
sion of a fraud. For a fraud committed by a 
partner or an agent the principal is not liable 
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criminally; but lie is liable civilly if the fraud 
be committed in the transaction of the very busi¬ 
ness in which the agent was appointed! to act.” 
(Citing Story, Agency, $ 452-4; Griswold v. 
Haden, 25 N. Y. GOO, and other cases.!) 

This Court’s attention is respectfully invited to the 
language of the Supreme Court in the Hooiver case, 
supra: 

“For a fraud committed by a partner or an 
agent the principal is not liable criminally.” 

We have a manifestation of the disposition of the 
Supreme Court of the United States relative to crimi¬ 
nal agency. Civil agency is comparatively! easy to 
establish but the law in its wisdom prescribes a se¬ 
vere test before criminal agency can be established. 

In Mechanics Bank of Alex. v. Bank of Columbia, 
5 Wheaton 325, 5 L. Ed. 101 (1817), the iSupreme 
Court again held: 

“It is by no means true, as was contended in 
argument, that the acts of the agents derive their 
validity from professing on the face of; them to 
have been done in the exercise of their agency. 
In the more solemn exercise of derivative powers 
as applied to the execution of instruments known 
to the common law, rules of form have been 
prescribed. But in the diversified exercise of the 
duties of a general agent the liability of the prin¬ 
cipal depends upon the facts * * * that! the act 
was done in the exercise and within the limits 
of the powers delegated.” 


In the case of Blacker v. The Natl. Bank of Balti¬ 
more, 135 Atl. 383, 49 A. L. B. 1366, the Court of 
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Appeals of Maryland in 1926 announced the follow¬ 
ing doctrine: 

“Where the relation of agency is dependent 
upon the acts of the parties, the law makes no 
presumptions of agency and it is always a fact 
to be proved, with the burden of proof resting 
upon the person alleging the agency, to show not 
only the fact of its existence but also its nature 
and extent.” Citing Mechem’s Agenev, 2nd Ed., 
255, 281, 29S, 316, 318, 1344. 

In 21 Buling Case Law, p. 936, $ 115, the following 
rule of law relative to criminal agency is set forth: 

“If it (the criminal act) appears to have been 
one that the contract of service did not contem¬ 
plate and could not have anticipated, the em¬ 
ployer is not responsible. The act is no more 
than the offense of an utter stranger.” 

The facts in the instant case come clearly within 
that provision of law. The act or the duties of a 
bookkeeper or secretary do not contemplate the smug¬ 
gling of goods. A reasonable employer could not 
anticipate that such goods would be received in his 
place of business. Surely, if the goods were directed 
to be delivered at the instigation of the prohibition 
agents, were delivered during the absence of the ap¬ 
pellant Shore, and were unopened and untouched at 
the time of the raid, the subsequent denial by him of 
any knowledge or participation therein, confirmed and 
fortified by the admission of the prohibition agent 
stating that he knew the goods did not belong to the 
appellant but requesting him to come clean and in¬ 
form him, the prohibition agent, as to the owner 
thereof, form a combination of circumstances which 
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make the position taken by this appellant impreg¬ 
nable. 

The criminal agency of the bookkeeper, May 
Money, if such existed or if the prosecution thought 
it existed, could have been established by ! her own 
testimony and yet the Government failed tp call her 
as a witness. 

In Commonwealth v. Riley (Mass. 1907): 81 N. E. 
881, 10 L. it. A. (n.s.) 1122, the following doctrine 
was announced: 

“To convict a master for the act of ja servant 
the Government must show the master partici¬ 
pated in the act, countenanced it, or [otherwise 
approved of it.’’ Citing Commomvealih v. Jos- 
lin, 158 Mass. 482. 

The proprietor of a saloon is not guilty of a vio¬ 
lation of the act relative to the sale of intoxicating 
liquor when the bartender in charge of the saloon 
sells liquor to a minor in the owner’s absence and 
without his consent. This rule of law is sustained 
by the following cases: Hanson v. State, 43 Ind. 
550; Thompson v. State, 45 Ind. 495; Lauer.v. State, 
24 Ind. 131; Commonwealth v. Rooks, 150 Mass. 59. 

In the case of Barnes v. State, 19 Conn. 3^8 (1849) 
the Supreme Court of Connecticut in a decision inter¬ 
preting the relationship that must exist to j establish 
criminal agency said: 

i 

“We should be induced from necessity only 
to put upon a common word (agency) an uncom¬ 
mon meaning, particularly in the construction of 
a penal statute. It certainly does not rhean that 
a person is another’s agent in every transaction 
because he sustains towards him that] general 
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relation * * * nor everyone who acts as clerk of 
another in his shop or office, or business * * *. 
An agent is an actual bona fide representative 
of hjs principal in the particular transaction, 
with his consent or concurrence * * * the relation 
must be made out by proof, more or less par¬ 
ticular, according to circumstances.” 

In the instant case there was no proof whatsoever 
of criminal agency existing between Prank Shore and 
May Money. The prosecution rested after the 
introduction of testimony as to her occupation of 
bookkeeper or secretary to the appellant with the 
added fact that she possessed the combination to his 
safe. It is not unusual for a secretary or bookkeeper 
to have the combination to her principal’s safe. It 
was not unusual in the kind and the character of the 
business conducted by this appellant to have such a 
party attend to the details of the office. No word of 
testimony, no bit of evidence was in any manner in¬ 
troduced to show a criminal agency existing between 
May Money and Frank Shore. 

The testimony of the witness Connor as to the in¬ 
quiry of May Money, the payment of express charges 
to him, comes clearly within the provisions of that 
maxim known as “res inter alia acta.” The intro¬ 
duction of such testimony was highly prejudicial to 
the appellant’s case. The inquiry of the jury rela¬ 
tive to the extent to which a defendant is bound by 
the acts of his agent clearly shows the effect thereof. 
Frank Shore knew no more about those trunks so far 
as this record discloses than anyone else in Washing¬ 
ton, consigned to him by an unknown consignor, re¬ 
maining at the express depot for such an extensive 
period that even the agents became impatient and 
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directed their delivery to the premises of jhis appel¬ 
lant. At the time of their delivery the so-called agent 
of this appellant knew so little of the shipment that 
she inquired of someone in the rear, “Does anyone 
know Willoughby?” and an unknown voice from an 
unknown source, utterly undescribed so far as this 
proceeding is concerned, makes this appellant the de¬ 
fendant in a criminal case, throws upon him the un¬ 
usual burden of establishing that no such agency 
exists and causes him to be convicted by a jury un¬ 
willing to convict until they had first returned for 
further instructions relative to the existence of the 
agency and how far the principal is bound by the 
acts of such agent. j 

May Money, the so-called agent of this |appellant, 
knew little if anything relative to the shipment of 
the trunks. Their unchanged presence in the prem¬ 
ises of this appellant at the time of the rakjl approxi¬ 
mately an hour subsequent to their delivery dis¬ 
claims the knowledge of the so-called agent of their 
contents. We reiterate, the statement of the prohibi¬ 
tion officers relative to the ownership thereof estab¬ 
lishes how little this appellant or his agent: knew the 
consignor of the goods. 

In Pennybaker v. State, 2 Black. (Ind.) 484, an in¬ 
dictment was returned for selling liquor without a li¬ 
cense. The defendant’s wife, in his absence^ had com¬ 
mitted the offense and there was no proiof of his 
having authorized the act. The Court held the hus¬ 
band was not liable. 

In Hipp v. State, 5 Black. (Ind.) 149, an indict¬ 
ment was returned for selling liquor to an intoxicated 
man. The sale was made by the bartender alleged 
to be the agent of appellant. The Supreme Court of 
Indiana held: 


40 


“The owner was not liable for the act of his 
barkeeper. If the defendant had commanded the 
offense to be committed or had been present when 
it was committed without making any objection 
to it, the act would have been his own. * s * The 
general rule is that a master is not subject to be 
punished by indictment for the offenses of his 
servants unless they were committed by his com¬ 
mand or with his assent.” 

How bare is the record in this case of any such 
testimony or evidence. 

To the same effect are Anderson v. State, 39 Ind. 
553, O’Leary v. State, 44 Ind. 91. 

In Missouri v. James, 63 Mo. 570 (1876) the prin¬ 
ciple announced so frequently in other adjudicated 
cases was followed and the Supreme Court of Mis¬ 
souri said: 

“Unless the defendant was connected with the 
unlawful acts upon other evidence than that 
which showed a general employment of these 
agentshe is not liable for their arts.” 

In Commonwealth v. Nichols, 10 Metcalf 259, 43 
Am. Dec. 432, the Supreme Court of Massachusetts 
announced: 

“The question here raised as to the liability 
of the principal to be punished criminally for the 
acts of his agent or servant in which he does not 
direct or participate personally is certainly not 
free from difficulty. As to civil liability a 
broader and more general principle of respon¬ 
sibility applies and the master or principal may 
be held to answer in damages for default and 
misdoings with which he had no other connection 
than that which arises from the fact that the 
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injury was occasioned by one employed in his 
service. As a general rule something beyond 
this is necessary to charge the master j criminally 
l'or acts done by the servant. Therfe must he 
such a direct participation in the act or such 
assent and concurrence therein as wodld involve 
him morally in the guilt of the action.!’ 

In U. S. v. Halberstadt, Fed. Cases No. 15,276 (D. 
C. E. D. Pa. 1832) the following principle was an¬ 
nounced : 

j 

“On general principles the responsibility of 
one for the acts of another the defendant cannot 
be responsible penally or civilly for acts not done 
by his direction, by his authority, with his knowl¬ 
edge or within the scope of his authority. * * * 
If I employ one as a house servant and he com¬ 
mits a fraud by forging my name, I am not re¬ 
sponsible for it. The agency must have some re¬ 
lation with the subject of the fraud.” j 

It can readily be seen that the employment of one 
as a bookkeeper or secretary in the conduct, of a tire 
shop can have absolutely no relation with tlje subject 
of the fraud. Of course, the agency can then be es¬ 
tablished by other testimony, but the prosecution 
adopted no such tactics herein. Their failure to do 
so is significant and inferentially at least we must 
assume that they could not do so. 

The record at page 66 discloses that the fitnesses 
Ehees and Heddens were recalled to the stand solely 
for the purpose of establishing the agency of Miss 
Money. Rhees testified that Shore informed him that 
his secretary or bookkeeper, Miss Money, I had the 
combination to a certain safe in the premises (R. 
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66). Heddens testified that Shore informed him that 
Miss Money was his bookkeeper. 

The receipt of these goods alleged to have been 
smuggled with the aid of Shore was effectuated by: 

(1) Government agents causing their delivery to 
the premises of appellant (R. 52, 53); 

(2) The delivery thereof to the premises of this 
appellant in his absence; 

(3) Eeeeipt therefor by Miss Money, alleged to be 
his agent. 

There is no evidence that appellant knew of their 
arrival. The agents entered the premises shortly 
after their delivery and found them undisturbed. 
The appellant conducted a tire shop upon the prem¬ 
ises. The office of bookkeeper and secretary therein 
is perfectly proper and essential to the conduct 
thereof. Its existence cannot establish the book¬ 
keeper’s agency for the performance of a criminal 
act. The record shows nothing relative to the book¬ 
keeper’s knowledge of the contents of the trunks. It 
shows even less knowledge on the part of appellant 
relative to the kind and character of the goods. 
There was, in fact, no showing that the goods had 
been imported. The Government rested after estab¬ 
lishing that they had been shipped from Miami, Flor¬ 
ida. Criminal agency must be established and appel¬ 
lant respectfully submits that the facts herein fail to 
do so. It is respectfully submitted that the evidence 
of the witness Connor relative to the delivery of the 
trunks was inadmissible for the reason that such de¬ 
livery was not shown to have been made in the pres¬ 
ence of the defendant and without the establishment 
of an agency between the appellant and his book¬ 
keeper so as to incriminate him for acts done by her. 
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Wharton’s Criminal haw, 11th Ed., Volj 1, p. 356, 
See. 286, announces the principle of criminal agency 
which succinctly states the law of English,: Canadian 
and American cases: [ 

“When an agent performs the illegal! act under 
an absent principal’s direction, either Express or 
implied, responsibility is imposed upon the prin¬ 
cipal * * * but it is otherwise if the: agent be 
without authority, express or implied, and the 
act be without the ranges of the agent ’s business 
and against the principal’s express or; bona fide 

commands.” i 

1 

The admission in evidence of the phrase, “Yes, I 
know him. Bring them in,” was clearly inadmissible. 
The payment of the express charges by Miss Money 
was inadmissible for the reason that no criminal 
agency had been established. The testimony of the 
witness Connor relative to matters which transpired 
outside of the presence of the appellant was inad¬ 
missible for the reasons heretofore given. It is re¬ 
spectfully submitted serious and prejudicial error 
was committed in the admission thereof. Counsel re¬ 
spectfully and deferentially request that this case be 
reversed thereon. 

V. Testimony of witness Curry. 

Over objection and exception of appellant predi¬ 
cated upon the best evidence rule, the witness Curry 
testified that at the request of the United States 
Attorney’s office in and for the District of Columbia 
he made an examination of the records of the port 
of entry at Miami, Fla., to determine whether any 
merchandise or liquor came through that port con- 
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signed to either F. H. Willoughby or Frank Shore. 
He testified that his examination of the records dis¬ 
closed no such importation. The records were not 
produced nor was their absence accounted for (E. 
60). His examination covered the year 1928 and the 
month of January, 1929. He further testified that 
under the provisions of the Tariff Act certain duties 
must be paid on all imported liquors. It is elemen¬ 
tary that records themselves constitute the best evi¬ 
dence of their contents. Permitting the witness to 
testify over the objection and exception of appellant 
as to the result of his examination thereof without 
the production of such records, clearly violates the 
pertinent provision of law and constitutes reversible 
error. 

In the case of Parmenter v. U. S., 2 Fed. (2d) 945, 
the Circuit Court of Appeals for the 6th Circuit held 
that in a prosecution for conspiracy to import and 
transport intoxicating liquor, where the defendants, 
some of whom were officers, filed written reports with 
assistant sheriffs of liquors seized and then stated to 
them the Substance of each report. A subsequent 
offer to prove such oral statements was properly re¬ 
fused where the written report was not produced and 
failure to do so was unexcused. 

Again, in Burlington v. 77. S., 15 Fed. (2d) 359, the 
Circuit Court of Appeals for the 6th Circuit held 
that the cross-examination of a witness relative to 
statements made in an affidavit was rightly prohibited 
by the District Court for the reason that the affidavits 
were the best evidence of any statements which they 
contained. 

In Corliss v. U. S., 7 Fed. (2d) 455, the Circuit 
Court of Appeals for the 8th Circuit based a reversal 
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upon tlie action of the trial court in permitting copies 
of income tax returns to be introduced ini evidence. 
The Appellate Court said: 


“Before they could be received in evidence the 
fundamental rule required the Government to 
show that the original documents could not be 
produced (Greenleaf on Evidence, 15th Ed., Secs. 
82 and 84). * * * The rule requiring a docu¬ 
ment to be proved by its own production and not 
by copy and the rule which requires the produc¬ 
tion of the best evidence both forbid the accep¬ 
tance of these copies in evidence. For this error 


the ease must be reversed.’’ 


How much stronger is the contention of appellant 
herein. Not even photostatic copies of thj3 records 
of the port of entry were attempted to be introduced 
in evidence. The prosecution satisfied the lower court 
by having a witness testify as to his recollection of 
the contents of the records. No opportunity! was pre¬ 
sented to appellant to examine those records. The 
mere statement of a witness as to the results of his 
examination of certain entries upon books of account 
were admitted to prove the most essential element 
of the crime charged in this indictment, namely, the 
importation of merchandise without the payment of 
duty thereon. Clearly the oft-repeated provisions 
of the best evidence rule require that those documents 
and records themselves be introduced in evidejnce. Ap¬ 
pellant respectfully submits that the admission of 
secondary evidence of the records of the port of entry 
was clearly erroneous. In the case of Stephens v. 
U. 8., 41 Fed. (2d) 440, the Circuit Court of Appeals 
for the 9th Circuit among other things said: 



“Ordinarily tlie party offering such testimony 
(books of account) should be required to pro¬ 
duce in court and to make available for his 
opponents’ use the documents and the books used 
by the witness.” 

Again, in William v. Conger, 125 U. S. 397, 31 L. 
Ed. 779, a certified copy of a public record of a 
foreign state (Mexico) was sought to be introduced 
in evidence. The Supreme Court held: 

“It is true it may be deemed a matter of pub¬ 
lic policy in some states to prohibit public rec¬ 
ords from being removed from their places of 
deposit but if their removal is allowed or in any 
legitimate way effected, they certainly constitute 
the best evidence of their contents.” 

In the instant case it was certainly within the 
power of the prosecution to produce the records of 
the Port of Miami in order to prove their contents. 
The prosecution cannot rest upon the testimony of 
one who examined such records. Counsel for appel¬ 
lant should have been permitted to examine the rec¬ 
ords themselves and cross-examine the witness rela¬ 
tive to his knowledge thereof, their authenticity and 
completeness. The jury likewise was entitled to see 
such records. Be it remembered that the trial court 
refused to furnish this appellant with a bill of par¬ 
ticulars as to the port of entry. He knew not what 
records were to be introduced in evidence. Under 
the indictment returned against him herein the goods 
may have entered any of the ports of entry on the 
Atlantic or Pacific seaboard, likewise Canada and 
Mexico. Under such circumstances it cannot be suc¬ 
cessfully advanced by the prosecution that a witness’ 
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recollection as to the contents of public records is 
sufficient in a criminal trial. Obviously, tliej best evi¬ 
dence of the contents of such records would be the 
records themselves. We therefore respectfully sub¬ 
mit that the court committed error in permitting the 
witness Curry to testify as to the contents thereof 
without the production of such records. 

In Bergdoll v. Pollock, 95 U. S. 337, 24 L.j Ed. 513, 
a tax was paid under protest and a suit for! recovery 
thereof instituted. The statute required manufac¬ 
turers of fermented liquors to keep books showing 
the quantity produced by them. The manujfacturers 
sought to introduce oral testimony as to thej contents 
of such books of entry. The Supreme Court of the 
United States announced: 

“The books with proper explanations in re¬ 
spect to entries which appear in them, j ought to 
constitute the best evidence in the case hud until 
it is shown that they cannot be produced or that 
they do not contain the information required, no 
evidence of remote circumstances is admissible. 
* * * Parol testimony is only required for the 
identification of the books. That being done, the 
books and return speak for themselves.” 

From the above-enumerated cases it is respectfully 
submitted that the lower court committed error in 
permitting the introduction of the parol testimony of 
the witness Curry. ( 

The record at page 61 discloses that over the ob¬ 
jection and exception of counsel for the defendant 
the witness Curry testified that he had a conversation 
with a certain postman in Miami, Fla., whose duties 
required him to traverse the streets and yisit the 
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premises in the neighborhood of 2221 N. W. 20th St., 
Miami, Fla. That in company with the postman the 
witness was unable to locate any 2221 N. W. 20th 
St. but that No. 2221 was a vacant lot. Over the 
objection and exception of counsel for the appellant, 
the witness further testified that he was unable to 
trace anyone of the name Willoughby living in the 
neighborhood and that no such person had been 
known for a period of two years previous to the time 
of the inquiry. The witness thereupon stated: “I 
might, if I ain permitted to say, I got that informa¬ 
tion from the carrier on the route; he told me he had 
been on that route for two years.” The appellant 
thereupon moved to strike the response of the wit¬ 
ness for the obvious reason that it was based on 
hearsay. The motion was overruled and exception 
noted. 

The information came from another, the mail car¬ 
rier. The record discloses that unequivocally. Can 
it be conceived that any other procedure but the pro¬ 
duction in court of the letter carrier himself would 
be consistent with well established rules of evidence? 
Clearly it was hearsay. The citation of authoritties 
upon this particular point is unnecessary. The error 
is so patent, the admission of this testimony so 
clearly erroneous that the citation of authorities is 
deemed by appellant to be superfluous. 

VI. The testimony of Tippett relative to a rumor. 

The record at page 55 discloses that the witness 
Tippett testified that there was a rumor among the 
(prohibition) agents that large shipments of whiskey 
were coming from Florida. The appellant at that 
time moved to strike the statement, which was over- 
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ruled by the court and an exception noted (R. 56). A 
discussion of this error would be purely elementary. 
It is flagrant hearsay. It is especially damaging for 
the reason that the prosecution apparently main¬ 
tained that the goods unlawfully passed a customs 
barrier at Florida. It is contrary to a cardinal prin¬ 
cipal of law that rumor or hearsay testimony be per¬ 
mitted in any case. A violation of this fundamental 
rule becomes most grave when liberty is at stake. 

VII. Erroneous Expert Testimony of Witness Young. 

The record at page 67 discloses that the witness, 
Dr. James L. Young, was qualified as an expert upon 
the properties of whiskey and alcohol. His! qualifica¬ 
tions thereon were conceded by the appellant (E. 68). 
His testimony relative to the various properties of 
the liquors seized herein, their origin and| contents 
was never challenged by the appellant but! over the 
objection and exception of counsel for the Appellant 
for the reason that the witness was not shqwn to be 
competent to give an opinion, the witness jwas per¬ 
mitted to state that a certain top of a bottle at that 
time presented to him in court appeared to be the 
type that the witness had seen on foreign liquor (R. 
73). The witness eoncededly qualified as an expert 
upon the properties of liquor as well as their origin, 
over the objection and exception of appellant testi¬ 
fied that a certain stamp appeared to be a Canadian 
strip stamp, but further testified that he wals not an 
expert on engraving and could not positively state 
the label to be a genuine Canadian stamp !(R. 70). 
The testimony of the witness relative to the origin 
and qualities of the liquors presented to him cannot 
be attacked. Appellant concedes the qualifications of 
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the witness thereon but the court in permitting him 
to journey without the field in which he was qualified 
and to give an opinion upon stamps, caps and labels 
upon certain bottles alleged to have been manufae- 
tured in a foreign country committed an abuse of 
discretion and greatly prejudiced the appellant’s ease. 

VIII. Direction of Acquittal. 

At the close of the Government ’s case, the appel¬ 
lant requested the trial Court to direct a verdict of 
not guilty upon each count of the indictment (R. 76). 
The motion was overruled with exception. The de¬ 
fendant rested upon his motion. (R. 76) 

The jury having returned a verdict of not guilty to 
the first count, the action of the lower Court in over¬ 
ruling the motion as to the second count is presented. 
This count charged the defendant “did unlawfully, 
feloniously, fraudulently and knowingly, receive, con¬ 
ceal, buy, sell and facilitate the transportation, con¬ 
cealment and sale of certain merchandise, to wit, a 
large quantity of intoxicating liquors, which had late¬ 
ly theretofore been unlawfully and fraudulently im¬ 
ported into the United States, contrary to law, in 
this, that said merchandise, so imported as aforesaid, 
were at the time the same were so imported into the 
United States, subject to duty by law, the duties due 
and payable, not having been paid or accounted for, 
as he, the said Frank Shore, well knew. 

The essential ingredients of such an offense are: 

1. Importation contrary to law. 

2. Receipt and concealment of such merchandise 
imported contrary to law. 


51 


3. Knowledge on the part of the defendant that the 
merchandise was imported contrary ito law. 

Bookbinder v. U. S., 281 Fed. 209 (t>. C. E. D. 

Fa. 1922) 

It follows that there first must be an importation. 
The record is bare of any evidence to establish this 
essential requisite of the offense. Placing in the 
testimony all credence, we find nothing except the 
shipment of goods from Florida and a j receipt of 
those goods at the premises of appellant! in his ab¬ 
sence. They were consigned to his care, j An expert 
testified as to their foreign origin. No evidence was 
presented as to the place of importation, which mani¬ 
festly is of extreme importance. Not a scintilla of 
evidence that they were imported. No Evidence as 
to date of importation. No evidence that: the goods 
ever passed a customs barrier. This was of the very 
essence of the crime. Its absence is fatal to a suc¬ 
cessful prosecution. Be it remembered that the prose¬ 
cution attempted to show by a process of elimination 
that no importation occurred at Georgetown or Miami. 
If to prove the crime by a process of elimination is to 
be countenanced in our courts, then by the same rule 
and order of reasoning, every customs barrier, ever} 7 
port of importation should have been covtered. The 
failure of the proof is disastrous to the pjrosecution. 
It was so in the instant case. The trial Court should 
have granted appellant’s motion. 

In the case of “The J. Duffy” 14 F. (2d), 426 (D. 
C. E. C. Conn.) the Court in construing this section 
(593 Tariff Act 1922) adopted the languhge of the 
Supreme Court of the United States announced in 
the case of Kirk v. United States, 172 U. S. 434, 43 
L. Ed. 505, and held 
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“There can be no violation of the section until 
the goods or commodities have actually passed 
beyond a customs barrier.” 

An examination of the record discloses no evidence 
whatsoever of an importation. All that is presented 
is that the goods originated in Miami, Florida, con¬ 
signed to the premises of appellant. 

The second and third requisite ingredients as an¬ 
nounced in U. S. v. Bookbinder, supra are 

2. Receipt and concealment of such merchandise 
imported contrary to law. 

3. Knowledge on the part of appellant, that the 
merchandise was imported contrary to law. 

The record affirmatively reveals that the goods al¬ 
leged to have been imported contrary to law were 
received by someone other than appellant. The ques¬ 
tion as to her agency has been heretofore argued in 
appellant’s brief. Another dissertation would be 
mere repetition. 

The third ! essential require^ “Knowledge.” This 
is but a reiteration of a basic and dominant rule of 
construction, as announced by the Supreme Court 
of the United States in the case Baender v. Barnett, 
255 U. S. 225, 65 L. Ed. 597. The indictment therein 
charged the unlawful possession of any die or simili¬ 
tude thereof for making coin of the United States. 

The District Court in construing the statute held 
that the possession must be “willing and conscious.” 

The Supreme Court in affirming the decision said 

“The statute is not intended to include and 
make criminal a possession which is not con¬ 
scious and willing. While its words are general 
they are to be taken in a reasonable sense and 
not in one which works manifest injustice or in- 
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fringes constitutional safeguards. In so holding 
we but give effect to a cardinal rule ofl construc¬ 
tion recognized in repeated decisions of this and 
other courts.” 


In Sauer v. United Stales, 73 Fed. 671-678 (D. C. 
Texas) the Court held: 

“The receipt or concealment of smuggled goods 
is not an offense unless they are knokvn to be 
smuggled. ’ ’ 

The question is thus before us. Did the appellant 
have knowledge"? Obviously not! The goods were 
delivered to his premises at the instigation of Gov¬ 
ernment agents. There was no evidence of his pres¬ 
ence at the time of the delivery; no showing that he 
did a single act to consummate their delivery; not a 
telephone call; no evidence as to letters, telegrams or 
receipts by him. The trunks remained unopened and 
untouched until their seizure by the officers jabout an 
hour subsequent to the delivery. Appellant denied 
ownership or knowledge thereof when agent j Heddens 
questioned him. His ignorance of the importation 
thereof without the payment of duties thereon is pro¬ 
claimed by the utter lack of any evidence whatsoever 
relative to such importation. 

The fundamental rule relative to the burden of 
proof in a criminal case required the prosecution 
herein to prove: j 


1. Importation. 

2. Knowledge of the importation of such goods, 
without the payment of duties thereon. 

3. A conscious and willing possession. 
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In submitting this cause to the jury the trial court 
permitted it to 

1. Assume importation without evidence thereof. 

2. Knowledge of such importation by appellant 
without evidence thereof. 

3. Knowledge of unpaid duties by appellant with¬ 
out evidence thereof. 

This clearly was error. 

The appellee may contend that the language of 
the statute 

“Whenever on trial for a violation of this sec¬ 
tion, the defendant is shown to have or to have 
had possession of such goods, such possession 
shall be deemed sufficient evidence to authorize 
conviction unless the defendant shall explain the 
possession to the satisfaction of the jury.” 

was sufficient to submit the cause to the jury. 

Appellant, however, respectfully invites the atten¬ 
tion of the Court to the case of 

Sherman v. United States (C. C. A. 5th 1920), 
26S Fed. 516.) wherein the Court held: 

“The presumption which is raised by this sec¬ 
tion is; simply that where possession of goods 
which hare been proved to have been imported 
contrary to law is shown, the burden of explain¬ 
ing such possession is upon the defendant. But 
the statute does not raise any presumption that 
the goods were imported contrary to law. 

The burden of proving this fact beyond a rea¬ 
sonable doubt rests upon the government.” 

The proof in the instant case was insufficient to 
submit to the jury. 
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In the Court of Appeals of the District of 
Columbia 

Octobeb Teem, 1931 
No. 5393 

Fbank Shobe, appellant 

V. | 

United States op Ameeica 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA 

BBEEF OF APPELLEE 

The appellant herein was indicted for violation 
of Section 593 of the Tariff Act of 1922 (Vol. 19, 
U. S. C. A., Section 497), which reads as follows: 

Fraudulently or knowingly importing or 
assisting in importing merchandise; buying, 
selling, transporting, or concealing unlaw¬ 
fully imported merchandise; punishment. 
If any person fraudulently or knowingly 
imports or brings into the United Spates, or 
assists in so doing, any merchandise, con¬ 
trary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transpor¬ 
tation, concealment, or sale of such merchan¬ 
dise after importation, knowing the |same to 
(i) i 
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have been imported or brought into the 
United States contrary to law, such mer¬ 
chandise shall be forfeited and the offender 
shall be fined in any sum not exceeding 
$5,000 nor less than $50, or be imprisoned 
for any time not exceeding two years, or 
both. Whenever, on trial for a violation of 
this section, the defendant is shown to have 
or to have had possession of such goods, such 
possession shall be deemed evidence sufficient 
to authorize conviction, unless the defendant 
shall explain the possession to the satisfac¬ 
tion of the jury. 

The first count of the indictment charged the 
defendant with unlawfully importing and bringing 
into the United States, and assisting in importing 
and bringing into the United States, intoxicating 
liquors which were subject to duty by law, which 
duty had not been paid or accounted for. The sec¬ 
ond count i charged the defendant with unlawfully 
receiving, concealing, buying, selling, and facili¬ 
tating the transportation, concealment, and sale 
of merchandise subject to duty by law, which said 
duty was unpaid and unaccounted for. 

Defendant was acquitted on the first count and 
convicted on the second count of the indictment. 

In substance, the testimony indicated that one 
Warren A. Heddens, a Federal Prohibition Agent, 
as the result of certain information received on the 
27th of January, 1929, proceeded to the American 
Bailway Express Agency at Second and H Streets 
Northeast, where he was later joined by Federal 
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Prohibition Agent Frank D. Tippett. There on 
the railway express platform the agents discovered 
three suspicious-looking trunks, hilled to “F. H. 
Willoughby, care of Frank Shore, 1223 Hew York 
Avenue Northwest,” and alleged to have been 
shipped by one F. H. Willoughby, 2221 N. W. 
Twentieth Street, Miami, Florida, under date of 
January 24, 1929. The Prohibition Agents lifted 
the trunks on end and manipulated them so that 
they could hear heavy objects moving back and 
forth inside, and also the gurgle of somd kind of 
liquid; pieces of straw were also observed pro¬ 
truding from the end of one of the trunks. On 
cross-examination, in answer to questions by the 
Court as to the probable cause to believe liquor was 
in the trunks, the witness Frank D. Tippett replied 
that there was lots of whiskey being shipped from 
Miami, and that there was a rumor among the 
agents that large shipments were coming from 
Florida. The seals of one of the trunks being 
broken, the agents applied a key and opened it, and 
abstracted a bottle from one of the sacks j therein, 
and found it to contain whiskey. The agents 
watched the trunks throughout the nighty and the 
next day arranged with the Express Company to 
deliver the same at the premises on Hew York Ave¬ 
nue. The trunks were loaded on a truck, which was 
kept in view by the agents until it arrived at the 
premises 1223 New York Avenue Northwest, at ap¬ 
proximately 11 A. M. The driver was observed to 
go into the tire shop of the defendant and later 
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appear with a colored man and a white man in 
khaki jumpers, who assisted the driver in unload¬ 
ing the trunks from the truck. The driver of the 
truck, Daniel A. Conner, testified that when he first 
entered the premises of the defendant he talked to- 
one Miss May Money, the defendant’s bookkeeper,, 
and inquired of her concerning one Willoughby. 
Over the objection of the defendant, he testified that 
she stated she did not know Willoughby, but would 
attempt to find out, asking some one in the rear of 
the building, and a male voiee replied, “Yes; I 
know him. : Bring them in.” Witness also testified 
that Miss Money paid him the express charges, 
amounting to $26.49, and returned to him the re¬ 
ceipted express ticket. 

It was also shown in the testimony that the 
agents, after they saw the delivery of the trunks at 
the tire shop, took up posts of observation from 
which they; could cover both the front and rear en¬ 
trances. Agent Warren A. Heddens then pro¬ 
ceeded to the office of the United States Commis¬ 
sioner and there obtained a search warrant, 
returning to the premises 1223 New York Avenue 
about 1.30 P. M. in company with Dr. Benjamin 
R. Rhees, at which time the agents entered the 
premises simultaneously through the front and rear 
entrances, the witnesses Warren A. Heddens and 
Benjamin R. Rhees entering through the front 
door, and the witnesses Frank D. Tippett and Ver¬ 
non D. Smith entering from the rear through a 
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garage which was fitted up like a miniature bar. 
When the agents got inside they found the three 
trunks, unopened; the defendant, Frank Shore, 
in his shirt sleeves, Miss May Money, a I colored 
man, a white man in khaki jumpers, and; the de¬ 
fendant’s brother, Pete Shore. According to the 
witness Warren A. Heddens the defendant Shore 
was asked whether he knew Mr. Willoughby, to 
which he replied that he did not. According to the 
witness Dr. Benjamin R. Rhees, at the Ifime the 
agents first entered the premises, the defendant 
Shore stated to Agent Heddens that he knew noth¬ 
ing about the trunks. (R. 39.) The witness Ben¬ 
jamin R. Rhees further testified that j in his 
presence Agent Warren A. Heddens asked the de¬ 
fendant if the trunks belonged to him, and that the 
defendant replied they did not, and that the! defend¬ 
ant was then asked who F. H. Willoughby was, 
to which he replied that he was a friend of; his and 
would call later for the trunks. While the raid 
was being conducted the defendant’s bookkeeper, 
Miss May Money, left the premises, and thereafter 
the three trunks were opened and more tjban 100 
quarts of “Old Hickory,” “Alexander Ferguson,” 
and “Old Monarch” whiskey were removed there¬ 
from. About the premises, in some instances hid¬ 
den in traps, was found a large quantity of assorted 
intoxicating liquor, among which were eight one- 
half pints of cut whiskey, making a total aggregate 
seizure of 143 bottles of liquor. The defendant 
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Shore was unable to open the safe in the premises 
on the occasion of the raid, because he did not per¬ 
sonally know the combination, but promised that he 
would have Miss Money open it the next day. 
Thereafter the liquors were delivered to the Gov¬ 
ernment warehouse and samples thereof taken and 
submitted to the Government chemist for analysis. 

Thereafter the Government called one Leslie R. 
Curry, who testified that he was an Inspector of 
Customs at the Port of Miami, Florida, and at the 
request of the United States Attorney’s Office had 
made an examination of his records. Over the ob¬ 
jection and exception of counsel for the defendant 
that it was not the best evidence, the witness testi¬ 
fied that at no time in January, 1929, or for a year 
prior thereto, had any mex-chandise or liquor 
cleared the Port of Miami, Florida, for Mr. F. H. 
Willoughby, of Miami, Florida, or for Frank Shore, 
of Washington, D. C. He further testified that he 
had been to the premises 2221 NW. Twentieth 
Street, Miami, Florida, and discovered the same to 
be a vacant lot. He also testified that, in his efforts 
to locate one F. H. Willoughby, he had perused 
the post-office records, had made inquiries in the 
neighborhood, and had also interrogated the post¬ 
man on that particular route. This witness stated, 
“I might, if I am permitted to, say I got that infor¬ 
mation from the carrier on that route; he told me 
he had been on that route for two years.” Defend¬ 
ant’s motion to strike out the response of the wit- 


7 


ness on the ground of hearsay was overruled and 
an exception noted. This witness examined certain 
bags which were in evidence on the part of the 
Government, and expressed an opinion that they 
were similar in some respects to those in which 
liquor was brought into Miami, and that he had 
never seen liquor packed in similar sacks come 
through the Customs House. In this sam4 particu¬ 
lar, the witness, Federal Prohibition Agent Vernon 
D. Smith, had testified that, from his experience 
aboard a revenue cutter off the Florida poast, he 
had never seen liquors smuggled that were packed 
in sacks of any other kind than those introduced in 
evidence on the part of the Government, which 
were shown to have come from the trunks, 
Thereafter one Charles R. Lewis, Deputy Col¬ 
lector of Customs of the Port of Georgetown, D. C., 
testified that his was the only port of entrjf located 
in the District of Columbia, and that an examina¬ 
tion of his records indicated that no merphandise 
or liquor had been legally brought into Washing¬ 
ton for the defendant, Frank Shore, or for one 
F. H. Willoughby during a period of approxi¬ 
mately one year prior to January, 1929, and that 
in his twenty-five years’ connection with the Port 
of Georgetown there had been only one importation 
of liquor under permit since the Prohibition Act 
went into effect, and that this occurred about 1918 
or 1919. 1 
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It was further shown, through the witness Clif¬ 
ton E. Young, who testified that he had been head 
of the nonbeverage liquor section in the Bureau of 
Industrial Alcohol since 1919, that no permits had 
been issued from his office for the importation of 
liquor up to the end of 1921, and that from 1921 
until January, 1929, no permits were issued for the 
importation of liquor, and that particularly there 
was no record of any permit having been issued to 
either Frank Shore or one F. H. Willoughby, at 
any place In the United States, from 1921 through 
January, 1929. 

Dr. James L. Young, who qualified as an expert 
to give his opinion upon the properties of whiskey 
and alcohol, testified that from the chemical analy¬ 
sis of certain exhibits he was of the opinion they 
had been manufactured in Scotland, Ireland, and 
Canada. He also expressed an opinion that a cer¬ 
tain stamp appeared to be a Canadian strip stamp, 
and that the tops of certain bottles were of the type 
he had seen on bottles containing foreign liquors, 
although on cross-examination he stated that he was 
not an expert on stamps and labels and did not know 
whether the labels and stamps on any of the 
samples were genuine or otherwise. He further 
testified that he had never been to a place of foreign 
manufacture to see the bottling, stamping, and 
sealing of foreign-made liquors. 

Upon the conclusion of Dr. Young’s testimony 
the prosecution rested, and after the defendant’s 
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motion for a directed verdict was overruled, de¬ 
fendant likewise rested. 

ARGUMENT 

1 I 

The judge and not the jury should determine the ques¬ 
tion of probable cause for the issuance of a search 
warrant and a seizure of liquors thereunder 

It is a fundamental rule that the probable cause 
for the issuance of a search warrant and the seizure 
of liquor thereunder is a question for the determi¬ 
nation of the court, and not the jury. (This was 
clearly pointed out in the case of Steele f. United 
States, 267 U. S. 505 (1925), wherein there had been 
a conviction for the unlawful possession qf liquor 
seized under a search warrant predicate^ upon a 
Prohibition Agent’s observation of a truck loaded 
with whiskey cases entering a garage. The Court 
there said: 

The second question which is raised here 
by proper exception and assignment is 
whether the defendant had the right to have 
submitted to the jury the issue j of fact 
whether there was probable cause to issue the 
warrant, with direction that if the jury 
found there w r as not probable cause, it should 
ignore the evidence resulting from the seiz¬ 
ure and acquit the defendant. There are two 
answers to this assignment of error. One 
has already been referred to, that the fact of 
the existence of probable cause in the issue 
of the search warrant was res judicata, made 
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so by the judgment of the court in the case 
preceding, that the property could not be 
returned to Steele. The second answer is 
that the question of the competency of the 
evidence of the whiskey by reason of the ille¬ 
gality or otherwise of its seizure was a ques¬ 
tion of fact and law for the court and not for 
the jury. Gila Valley By. Co. v. Hall, 232 
IT. S. 94, 103; Bartlett v. Smith, 11 M. & W. 
483: Doe dem. Jenkins v. Davies, 10 Ad. & 
El. (N. S.) 314; 5 Wig. Ev. (2d Ed.) Sec. 
2550. 

This doctrine was again repeated by the Supreme 
Court of the United States in the case of Ford v. 
United States, 273 U. S. 593, 605 (1927), where the 
same point was raised, growing out of the seizure of 
liquor aboard a ship off the California coast. A 
motion to suppress the evidence had been overruled. 
The Court there said: 

It is objected that the question of the 
validity of the seizure should have been sub¬ 
mitted to the jury. So far as the objection 
relates to the admission of evidence, it has 
already been settled by this Court that the 
question is for the court and not for the jury. 
Steele v. United States, 267 U. S. 505, 511. 

Where the fraudulent undervaluation of im¬ 
ported articles, in violation of the Customs Act was 
involved, the same rule was laid down by the Su¬ 
preme Court in Buckley v. United Slates, 4 How. 
251, 16 U. S. 98 (1845), the Court there stating as 
follows: 
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The exceptions taken to the evidence hav¬ 
ing been disposed of, we proceed to examine 
such as were taken to the charge of the court. 
The first, that the court had undertaken to 
determine from the evidence that there was 
probable cause for the seizure, without sub¬ 
mitting it to the jury was abandoned in the 
argument. This court had ruled in Taylor 
v. The United States, 3 Howard, 211, that 
the judge, and not the jury, was to determine 
whether there was probable cause,! so as to 
throw on the claimant the onus probandi to 
establish the fairness of the importation. 

This same doctrine has been followed ini the Fed¬ 
eral Courts, the last expression occurring in the 
case of Eierman v. United States (C. C. A. 10th) 
(1930), 46 Fed. (2d) 46, wherein the question arose 
as to the probable cause for the seizure of intoxi¬ 
cating liquor in an automobile without a search 
warrant. The Court there said: 


The question of whether the seizing offi¬ 
cers had reasonable or probable cause to 
believe that the car had contraband liquor 
therein was material under the Carroll ease, 
supra. Evidence disclosing such reasonable 
belief was therefore competent and material, 
for upon the existence of that bplief de¬ 


pended the legality of the search and the 


admissibility of the evidence disclosed by 
the search. But questions of admissibility 
of evidence are for the court and not for the 
jury. I 






12 


In the ease of Vollmer v. United States (C. C. A. 
5th) (1924), 2 Fed. (2d) 551, 552, the defendant 
■was convicted of violating the National Prohibition 
Act and appealed, contending, among other things, 
that his motion for the suppression of evidence 
should have been determined by the jury. The Ap¬ 
pellate Court denied this, saying: 

The accused excepted to the action of the 
court in excluding from the jury testimony 
offered by the accused on the hearing of the 
above-mentioned motions and objected to by 
the district attorney. Even if the excluded 
testimony was admissible, it was not error 
to exclude it from the jury, as the evidence 
on the preliminary questions raised by those 
motions was for the consideration of the 
court alone, and the accused was not entitled 
to have it submitted to the jury. 

In Ungerleider v. United States (C. C. A. 4th) 
(1925), 5 Fed. (2d) 604, 605, wherein a civilian, 
having sehn liquor in a car, reported the same to a, 
prohibition agent, who detected the odor of alcohol 
upon his approaching the said car and searched it 
without a search warrant and discovered 350 quarts 
of liquor in two secret compartments, the Court 
said: 

Defendants contend that the search of the 
car by the prohibition officer, made as it was, 
without a warrant, was unreasonable; that 
no testimony as to what the search disclosed 
was admissible; and that the evidence that 
others could not detect the odor of alcohol 
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raised an issue as to the reasonableness of 
the seareh, which should have been left to 
the jury. * * * Whether the evidence 
was admissible was a question to be deter¬ 
mined by the court, and not by the jury. 
Steele v. United States, 45 S. Ct. 417, 69 L. 
Ed. 757, decided by the Supreme Court April 
13,1925. 

In Gerahty v. United States (C. C. A. 4th) 
(1928), 29 Fed. (2d) 8, the Court said: 

The question -of probable cause and the 
question of the legality of the search warrant 
are judicial questions for the court and not 
for the jury. 

This doctrine was repeated in Levee v. United 
States (C. C. A. 4th) (1928), 29 Fed. (2d) 187, the 
Court remarking: 

The question as to whether there was 
probable cause is a judicial question for the 
court, and not for the jury. 

' In the case of United States v. One Quart Bottle 
of Alleged Whiskey (D. C. N. Y.) (1928)', 29 Fed. 
(2d) 929, 930, the Court said : 

Facts remain facts, whether discovered by 
unlawful search or seizure or not. The only 
difference is that where they solely depend 
upon an unlawful search and seizure they 
can not be introduced in evidence, j The de¬ 
cision of whether or not such facts can be 
introduced therefore is one for the trial court 
to decide after listening to the testimony 
offered by the government. 

80564—31-3 
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On this same proposition see the following cases: 
Spring Go. v. Edgar, 99 U. S. 645, 658; Stillwell 
Mfg. Co. v. Phelps, 130 U. S. 520, 527; Inland & 
Seaboard Coasting Co. v. Tolson, 139 U. S. 551, 559; 
State v. Monich, 74 N. J. Law, 522, 526; State v. 
Tomassi, 75 N. J. Law, 739, 743; Gorton v. Hadsell, 
9 Cush. 508, 511; Tayloe v. Biggs, 1 Pet. 591, 597. 

II 

Motion to quash the search warrant was properly- 
overruled 

It is contended on the part of the Government 
that this question is res judicata, by virtue of the 
case of Shore v. United States, 59 W. L. R. 380, 
decided April 6, 1931, in which the validity of the 
issuance of the same search warrant and the seizure 
of the same liquor as in the present case was held 
by the Court of Appeals to have been proper. 

The defendant contends that his ownership of the 
premises gives him the right to object to the seizure 
of the liquor, though he still disclaims any ownership 
in or relation toward the liquor itself. He has cited 
the widely recognized doctrine that only one whose 
rights have been invaded can question the validity 
of a search and seizure, and relies upon the cases 
of Guckenheimer v. United States (C. C. A.), 3 
Fed. (2d) 786, 789; Lewis v. United States 
(C. C. A.); 6 Fed. (2d) 222; Graham v. United 
States (C. C. A.), 15 Fed. (2d) 740, 742; Armstrong 
v. United States (C. C. A.), 16 Fed. (2d) 62; United 
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States v. One Buick Auto (D. C. D. Yt.) (1927), 
21 Fed. (2d) 789, 790; and Kelleher v. United 
States, 35 Fed. (2d) 877, 879. 

The Government will go the defendant one better 
and not only contend for the same doctrine but, to 
clearly establish that there is no question about it 
being the majority rule in the matter, will cite the 
following cases : 

Adams v. United States, 192 U. S. 585. 

Hale v. Henkle, 201 U. S. 43. 

Haywood v. United States, (C. C. A.) 268 
Fed. 795. 

Lusco v. United States, (C. C. A.) 287 Fed. 
69. 

Checco v. United States, (C. <jj. A.) 284 
Fed. 434. 

Matusoke v. United States, (C.| C. A.) 15 
Fed. (2d) 196. 

Remus v. United States, 291 Fed. 501. 

United States v. Williams, 295 Fed. 219. 

McDaniel v. United Stales, 294 Fed. 769. 

Rosenberg v. United States, (0. C. A.) 15 
Fed. (2d) 179. j 

Goldberg v. United States, (C. C. A.) 297 
Fed. 98. 

Klein v. United States, (C. C. A.) 14 Fed. 
(2d) 35. 

Schwartz v. United States, 294 Fed. 528. 

There can be no question about this doctrine of 
the law, and it was directly put in issue in the pres¬ 
ent case by the Government’s answer to defend¬ 
ant’s motion to quash. (R. 9.) In sustaining the 
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very search warrant under discussion, the Court of 
Appeals in Shore v. United States, supra, after 
reviewing the testimony and holding the same suf¬ 
ficient probable cause for the issuance of the search 
warrant and subsequent seizure thereunder, said: 

They not only had a right to believe but 
they knew that the Prohibition Law had 
been violated, and it thereupon became their 
duty to seize the offending thing that the 
guilty parties, whoever they might be, should 
be brought to justice. Any other course than 
that pursued would have made a mockery of 
the law. * * * It presents, rather, the 
not unusual picture of the persistent law¬ 
breaker seeking on technical grounds to 
avoid the penalty of his offense, and we 
think: it not untimely to say that in such cir¬ 
cumstance we do not regard our duty to re¬ 
quire us to exercise our ingenuity to assist 
in the accomplishment of that result. 

So far as the officers’ right to be in the premises 
is concerned, it is to be observed that the said prem¬ 
ises were a public place, and even without a search 
warrant, the officers, as members of the public, had 
a right to be there. On that point see Crace v. 
United States, 58 W. L. R. 869; Vachina v. United 
States, 283 Fed. 35; United States v. Borkowski, 
268 Fed. 408; In Be Mobile, 278 Fed. 949; O’Con¬ 
nor v. United States, 281 Fed. 396; Miller v. United 
States, 9 Fed. (2d) 382; Bouda v. United States, 10 
Fed. (2d) 916. 
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III 


Refusal of the court to grant bill of particulars was 
proper 


The refusal of a trial court to grant a bill of par¬ 
ticulars lies in its sound discretion, and will not be 
disturbed on appeal in the absence of abuse of that 
discretion. This doctrine has been so frequently 
before the courts that any lengthy discussion would 
seem to be unnecessary. 

The Supreme Court of the United States, in the 
case of Wong Tai v. United States (1927), 273 
U. S. 70, in passing upon the refusal of the trial 
judge to require a bill of particulars for one who 
was afterwards convicted of violating the Opium 
Act of 1909, said: j 


The application for the bill of particulars 
was one addressed to the sound discretion of 
the court, and, there being no abuse of that 
discretion, its action thereon shoulcj. not be 
disturbed. See Rosen v. United States, 161 
U. S. 29, 40; Dunlop v. United States, 165 
U. S. 486, 491; Knauer v. United, States 
(C. C. A.), 237 Fed. 8, 13; Horowitz v. 
United States (C. C. A.), 262 Fed. 48, 49; 
Savage v. United States (C. C. A.), 270 Fed. 
14,18, and there is nothing in the record in¬ 
dicating that the defendant was taken by 
surprise in the progress of the trial or that 
his substantial rights were prejudiced in any 
way by the refusal to require the bill bf par¬ 
ticulars. See Connors v. United States, 158 
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U. S. 408, 411; Armour Packing Co. v. 
United States, 209 U. S. 56, 84; New York 
Central R. R. Co. v. United States, 212 U. S. 
481, 497. 

In the ease of Dunlop v. United States (1897), 
165 U. S. 486, 491, wherein the appellant had been 
convicted of sending obscene matter through the 
mails, and contended that the refusal to grant a 
bill of particulars was error, the Court said: 

Beyond this, however, the application is 
one addressed to the discretion of the court, 
and its aetion thereon is not subject to re¬ 
view. Rosen v. United States, 161 U. S. 29, 
35; Commonwealth v. Giles, 1 Gray, 466; 
Commonwealth v. Wood, 4 Gray 11; State v. 
Bacon, 41 Vermont, 526. While such appli¬ 
cations are ordinarily, and should be, 
granted, wherever the accused is liable to be 
surprised by evidence for which he is unpre¬ 
pared it is difficult to see how the defendant 
in this case was prejudiced by its refusal. 

The doctrine was reiterated in the case of Rosen 
v. United States (1896), 161 TJ. S. 29, wherein the 
appellant had also been convicted of sending ob¬ 
scene matter through the mails, and contended on 
appeal that the indictment was too vague. The 
Court there said: 

And if he wished to be informed, before 
entering upon the trial, what particular 
parts of the paper would be relied on as 
bringing the case within the statute, he 
could, as already suggested, have applied for 
a bill of particulars, which the court, in the 
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exercise of a sound legal discretion, might 
have granted or refused as the ends of jus¬ 
tice required. 

Starting with Vansant v. Lindsley (1894), 2 App. 
D. C. 421, wherein the refusal to grant a bill of 
particulars was alleged as error in a suit fpr aliena¬ 
tion of affections, predicated upon a declaration 
charging adultery on divers dates, the Court of 
Appeals said: 

The question of the propriety of ordering 
or refusing a more specific statement of 
plaintiff’s cause of action, by way of a bill 
of particulars, is one within the sound dis¬ 
cretion of the trial court, and its order made 
in the exercise thereof ought not tp be dis¬ 
turbed unless on appeal, after final trial, it 
shall appear that substantial injury was 
done the defendant by reason of thg refusal 
of his demand. 

In the case of Lauer v. District of Columbia 
(1897), 11 App. D. C. 453, 454, 21 W. L. R. 72, 
wherein the defendant had been convicted of the 
unlawful sale of intoxicating liquor without a 
license, the Court said: 


* * * the great weight of authority 
upholding it also sustains the proposition 
that the grant of such a motion is a matter 
resting entirely in the sound discretion of 
the trial judge, and that its refusal is not 
subject to review in the appellate court. 

In the subsequent case of Bass v. United States 


(1902), 20 App. D. C. 232, 30 W. L. R. 


546, the 
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Court dismissed the matter with the curt observa¬ 
tion : 

The first exception of the appellant is 
based upon the refusal of the court to grant 
plaintiff’s motion for a bill of particulars. 
This question has been so frequently before 
the courts that any lengthy discussion would 
seem to be unnecessary, 

* * * At all events the learned .justice 
before whom the causes were tried, in the 
exercise of that discretion which the law; 
gives, refused to grant the motion for the 
bill of particulars, and the exercise of that 
discretion is not subject to review by this 
court. Rosen v. United States, 161U. S. 29. 

The Court again gave expression to this same 
doctrine in the case of Moens v. United States 
(1920), 50 App. D. C. .15, in which the defendant 
had been convicted of having in his .possession ob¬ 
scene prints and pictures for the purpose of exhib¬ 
iting the same. The Court there said: 

The first assignment of error relates to 
the alleged refusal of the court to grant de¬ 
fendant’s motion for a bill of particulars. 
Generally this is considered to be a matter 
within the sound discretion of the trial court. 
Du Bois v. People, 200 Ill. 157, 65 IT. E. 658, 
93 Am. St. Rep. 183; Tilton v. Beecher, 59 
N. Y. 176,17 Am. Rep. 337; State v. Bacon, 
41 Vt. 526, 98 Am. Dee. 616. 

In the case of Arnstein v. United States (1924), 
54 App. D. C. 199, 52 W. L. R. 194, the doctrine was 
again laid down as follows: 
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It appears from a ruling of the c<j>urt that 
a motion for a bill of particulars was made 
by defendants and overruled. Sudh a mo¬ 
tion is addressed to the sound legal discre¬ 
tion of the court (Rosen v. United States, 
161 U. S. 29; Breese v. United States, 106 
Fed. 680), and there is no evidence of an 
abuse of that discretion, therefore! w r e can 
not say there was error in overrulirlg it. 

In the recent case of Ketteher v. United States 
(1929), 59 App. D. C. 107, in which the defendant 
had been convicted of a violation of the: gaming 
laws of the District of Columbia, the Court of 


Appeals said: j 

There is no merit in the contention that 
the court below erred in denying appellant’s 
motions for a bill of particulars add to re¬ 
quire election. In the light of the character 
of the offenses charged and the I circum¬ 
stances disclosed by the record there was no 
abuse of discretion on the part of the trial 
court. Bass v. United States, 20 App. D. C. 
232; Lorenz v. United States, 24 App. D. C. 
337; Robinson v. United States, 53 App. 
I). C. 96. 288 F. 450; Arnstein vl United 
States, 54 App. D. C. 199. 296 F. 946, cer¬ 
tiorari denied, 264 U. S. 595, 44 SJ Ct. 454, 
68 L. Ed. 867; Mills v. United States 
(C. C. A.), 294 F. 77; Arnold vi United 
States (C. C. A.), 7 F. (2d) 867. 

On this same general proposition, see also— 

21 R. C. L., See. 43, Par. 480. 

Carver v. O’Neal (1897), 11 App. D. C. 
353,25W.L. R. 704. 
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Talbert v. United States (1914), 42 App. 

D. C. 1. 

Cooper v. United States (1926), 57 App. 

D. C. 54. 

Hyde v. United States (1906), 27 App. 

D. C. 362, 34 W. L. E. 494. 

People v. McKinney, 10 Mich. 54, 92. 

State v. Woody, 59 Vt. 357. 

Knauer v. United States, 237 F. 8. 

Claudle v. United States, 278 F. 710. 

Massey v. United States, 281 F. 293. 

Mills v. United States, 294 F. 77. 

Talmage v. United States, 4 F. (2d) 378. 

Arnold v. United States, 7 F. (2d) 867. 

The very same evidence used in this case had 
been previously utilized in the equity proceeding 
growing out of the violation of the padlock on 
premises 1223 New York Avenue Northwest, in the 
ease of Shore v. United States, supra, and, as the 
Supreme Court remarked in the case of Wong Tai 
v. United States, supra, “there is nothing in the 
record indicating that the defendant was taken by 
surprise in the progress of the trial or that his sub¬ 
stantial rights were prejudiced in any way by the 
refusal to require the bill of particulars.” It is 
submitted that there was no error in the Court’s 
refusal to grant the said bill of particulars. 

IY 

The testimony of the witness Conner was properly 
received 

Notwithstanding the many cases relied upon by 
the defendant that he could not be bound by admis- 
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sions or acts of his agents with respect to criminal 
matters, the doctrine is clearly established in the 
District of Columbia that in liquor cases, even 
though he is not present on the occasion, or the acts 
are done against his express directions, he is never¬ 
theless responsible for the acts of his agents. 

In the case of Lehman v. District of Columbia, 19 
App. D. C. 217, 30 W. L. R. 87, the principal had 
been convicted of the unlawful sale of liquor by his 
bartender on a Sunday in the principal’s absence. 
The Court of Appeals there said: 

It is charged that this instruction Is erro¬ 
neous, and that an employer can not| be held 
liable in a criminal suit for illegal sales made 
by his agent without his consent or | author¬ 
ity. But this proposition we regard as 
untenable in the present case. 

The same was held in the case of Carroll v. The 
State, 63 Md. 551, which case was relied upon by 
the Court in the case of Lehman v. District of 
Columbia, supra. 

In the case of Trometer v. District of Columbia 
(1904), 24 App. D. C. 242, a conviction of a husband 
for the unauthorized Sunday sale of liquor by his 
wife in his absence was affirmed, the Court of 
Appeals saying: 

Under the third assignment of error, 
which is based upon the refusal of the trial 
judge to direct a verdict in favor of the de¬ 
fendant on the whole testimony, the propo¬ 
sition sought to be established is that the 
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defendant is not liable in a criminal action j 

for the act of his wife, done without his 
knowledge, consent, authority, or procure¬ 
ment. * * * Substantially the same \ 

question was considered by this court in the 
case of Lehman v. District of Columbia, 19 i 

App. D. C. 233, and determined adversely to 
the contention of the appellant, and it is un¬ 
necessary to repeat the argument of that 
case here. 

The same doctrine was reaffirmed in the case of 
Prather v. United Slates (1896), 9 App. D. C. 82, 
which case concerned the unlawful sale of oleomar¬ 
garine by an employee in the absence of his 
employer. 

In the ease of Gassenheimer v. District of Colum¬ 
bia, 26 App. D. C. 557, the conviction of an employer 
for Ms agents' unlawful loitering in front of hotels, 
displaying “for hire” signs on his vehicles, in vio¬ 
lation of the police regulations, was affirmed, the 
Court of Appeals saying: 

As owner and licensee, he permitted the 
vehicles to stand in the street; and we can not 
say that the evidence was insufficient in law 
to warrant the court in finding that he knew 
of, profited by, and encouraged the violation 
of the law. Trometer v. District of Colum¬ 
bia, 24 App. D. C. 242, 248. That the driv¬ 
ers may also have been amenable can not 
have the effect to relieve him of his criminal 
responsibility. 
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See the following cases to the same effect: 

McCutcheon v. People, 69 Ill. 601.j 

Dudley v. Sautbine, 49 Iowa, 650. 

Martin v. State, 30 Neb. 507. 

Barnes v. State, 19 Conn. 397. 

Ulrich v. Commonwealth, 6 Bush (Ky.), 
400. 

Regina v. Bishop, L. R., 5 Q. B. 259. 

Redgate v. Haynes, L. R., 1 Q. B. 89. 

3 Greenleaf on Evict., Secs. 20 andj 21. 

Commonwealth v. Sellers, 130 Pa. St. 33. 

State v. Baer, 37 W. Va. 1. 

State v. Kit die, 110 N. C. 560. 

Boatright v. State of Ga,, 77 Ga. 717. 

People v. Damm, 183 Mich. 554. 

Slate v. Brown, 151 Mo. App. 349j 

Reismier v. State, 148 Wis. 593. 

Commonwealth v. Hyland, 155 Mass. 7. 

But moi’e than this, the defendant overlooks the 
fact that the Government’s evidence indicated that 
the colored man and the white man in khaki jump¬ 
ers who came from the tire shop and assisted in 
bringing the trunks into the same, together with 
Pete Shore, the defendant’s brother, Miss May 
Money, and the defendant himself, in shirt sleeves, 
were all found inside the premises when the raid 
was conducted. It is also to be observed that both 
front and rear entrances of the premises w@re kept 
under observation and the defendant was pot seen 
either to enter or leave the premises after the 
trunks had been delivered. Obviously, therefore, 
the defendant himself must have been present when 
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the trunks were first delivered, and it is reasonable 
to suppose that it was his voice, as the owner of the 
shop, that had said, in answer to the bookkeeper’s 
query as to whether anyone knew F. H. Wil¬ 
loughby, “Yes; I know him. Bring them in.” 
Especially is this true in view of the later testi¬ 
mony of Dr. Benjamin R. Rliees, that the defend¬ 
ant, after the search warrant was served and 
while he was being questioned in regard to the 
trunks, said, with reference to F. H. Willoughby, 
“He is a friend of mine; he will call later for the 
trunks.” (R. 43.) Nor should we forget that it 
was the defendant’s $26.49 that was paid out for 
the express charges; that it was the defendant’s 
premises on which the goods were permitted to be 
left; that they were received by the defendant’s 
bookkeeper, who so thoroughly ran his own business 
that the defendant could not so much as open his 
own safe; and that it was the defendant’s own em¬ 
ployees who assisted in bringing the trunks into the 
shop. Then, too, were the jury to be so blind to the 
fact that this so-called “tire shop” was equipped 
as a miniature bar—that liquor bearing foreign 
labels was found all over the place, in the cellar, on 
the steps, in a trap, in the lavatory, and even in the 
safe—that the place itself was equipped for the 
mixing and distribution of intoxicating liquors—as 
not to go behind the screen which the defendant 
had erected in his alleged business as a tire dealer 
and see the real business in which he was actually 
engaged? i Obviously, the delivery of this liquor 
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simply presented a ease of more birds coming home 
to roost in the same loft. It is respectfully sub¬ 
mitted that, in the light of the circumstances of the 
case, the testimony of the witness Conner hs to the 
actions and remarks of the defendant’s employees 
on the premises that day was properly received. 

y 

No error was committed in admitting the testimony of 
the witness Curry 

In contending that the oral testimony of the wit¬ 
ness Leslie R. Curry violated the best evidence rule, 
defendant has relied upon the case of Parmenter v. 
United States, 2 P. (2d) 945 (C. C. A. 6th), wherein 
the Government tried to prove a written report by 
parol testimony; upon Burlington v. United States, 
15 P. (2d) 359 (C. C. A. 6th), wherein the Contents 
of an affidavit were attempted to be proved by 
parol; upon Corliss v. United States, 7 P. (2d) 
455 (C. C. A. 8th), wherein copies, instead of the 
original income-tax returns, were attempted to be 
introduced; upon Stephens v. United States, 41 P. 
(2d) 440 (C. C. A. 9th), wherein books of account 
were attempted to be proved by parol; upon Wil¬ 
liam v. Conger, 125 U. S. 397, 31L. Ed. 779, wherein 
a certified copy of a public record and not thfe origi¬ 
nal was attempted to be offered; and upon Bergdoll 
v. Pollock, 95 U. S. 337,24 L. Ed. 513, wherein parol 
evidence, instead of the required record books, was 
attempted to be offered. Obviously none of these 
cases are in point. 
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The proposition involved is that the absence of a 
record may be proved orally by one who has unsuc¬ 
cessfully sought the record in the proper place. 

In the case of Gurinsky v. United States (C. C. A. 
5th) (1919), 259 Fed. 378, the Court said: 

It is also to be noted that Hopkins, in this 
respect, did not testify to what the pay rolls 
contained, and his testimony did not infringe 
the letter of the rule against the allowance 
of secondary evidence of the contents of a 
written instrument. He merely stated that 
the column for signatures opposite the 56 
names was blank. The rule is less stringent 
where the evidence is negative than where 
the attempt is to reproduce orally the writ¬ 
ten language of an instrument, especially one 
that creates or disposes of rights. The ten¬ 
dency of modern decision and text-books is 
to relax the rule, and not to apply it to in¬ 
struments only collaterally involved in the 
case. Greenleaf on Evidence (16th Ed.), 
p. 169. 

In the case of People v. Dole (1898), 122 Cal. 486, 
the Court said: 

A teller of the loan and trust company tes¬ 
tified that he had examined the books of the 
bank to ascertain whether the defendant, 
when he passed the check and received an 
advance on it, had any account with the bank, 
and over the defendant’s objection was al¬ 
lowed to state that he had no account at that 
time. The ruling of the court upon this 
point was correct. The fact called for was 
a general result that could have only been 
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arrived at by the examination of numerous 
books and accounts which could not have 
been examined in court without great j incon¬ 
venience and loss of time, * * *. 

In Griffin v. Wise (1902), 115 Ga. 610, 612, the 
Court said: 

When it becomes material, as it often does, 
to prove that a paper does not appear of 
record, this fact can be proved by anyone 
who has examined the records where the 
paper would appear if it had been recorded, 
and who will swear to the fact of the exami¬ 
nation of the record and that the paper in 
question does not appear to have been re¬ 
corded. The officer who is the custodian of 
the records may himself be a witness:to the 
fact of the absence of the paper from the 
record. 

The doctrine was repeated in Woods v. Hamilton 
et al. (1888), 39 Kan. 69, the Court there stating: 

It was not proving the contents of the 
books of the bank but simply the evidence 
of the bookkeeper, who kept the books and 
who made the examination, that the books 
failed to show certain facts, and that no entry 
of that kind was to be found upon the books. 
We think no material error was committed 
in the admission of this testimony. 

The doctrine was elaborated upon in the case of 
State v. Stevens (1928), 135 Wash. 361, 237 Pac. 
723, where the Court stated as follows: 

It is the rule, no doubt, that books! of ac¬ 
count are the best evidence of the matters 
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which they contain, but where the inquiry is 
as to the state of the account of a depositor 
with the bank they are not necessarily the 
best evidence. It is competent to show by 
oral testimony that a person has a deposit 
with a bank, or has had such a deposit and 
has withdrawn it, regardless of the condition 
of the bank’s books, and any person who 
knows the fact and is otherwise competent 
to be a witness may testify orally thereto. 
Indeed, books of account have even been re 
garded as a species of secondary evidence, 
admitted as primary evidence because of the 
necessities of the case, and are not held to 
preclude other competent evidence of the 
same fact. Greenleaf on Evidence (14th 
ed.), Sec. 117; 16 C. J., p. 615; Elderkin v. 
Peterson, 8 Wash. 674 (1. c. 685), 36 Pac. 
1089; Hull v. Seattle, Renton <£ Southern R. 
Co., 60 Wash. 162, 110 Pac. 804; Halverson 
v. Seattle Electric Co., 35 Wash. 600, 77 Pac. 
1058. 

In the case of People v. Minchella (1922), 218 
Mich. 517, 188 N. W. 343, a sheriff who had per¬ 
sonally examined the voting lists was permitted to 
testify that the same failed to disclose the name of 
the defendant thereon, where the latter had set up a 
defense of alibi, alleging that on the date on which 
the burglary was committed he was in another part 
of the State exercising his franchise. 

On this same general proposition of the receiving 
of negative testimony see the following cases: 
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Peterson v. United States, 287 j F. 17 
(1923). 

Wilson v. State, 61 Tex. Cr. 628 (1911). 

Polk v. Wendell, 5 Wheat. 293, 310 (1820). 

Maxwell v. Paine, 53 Mich. 30, 18 N. W. 
546. 

Jones on Evidence, Vol. 1, Sec. 137-d. 

With reference to the alleged error in admitting 
the witness Curry’s testimony that a letter 1 carrier 
had told him certain negative facts, it should he 
borne in mind that this witness had previously tes¬ 
tified that he had personally gone to the premises 
2221 N. W. Twentieth Street, Miami, Florida, 
alleged to have been the forwarding address in¬ 
volved in the shipment of the trunks, and;that he 
had found the same to be a vacant lot. He | further 
testified that he had perused the post-office records, 
had made inquiries in the neighborhood in his 
efforts to ascertain who F. H. Willoughby was, and 
had even inquired of the postman on thajt route. 
It is submitted that this was competent and proper 
evidence to be received by the Court. 

VI 

Testimony of the witness Tippett as to a rumor 

While on cross-examination, and upon interro¬ 
gation by the Court as to the probable cause for 
suspecting that the trunks contained liquor, before 
actually being examined, Prohibition Agent Frank 
D. Tippett, among other things, said that there was 
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a rumor among Federal prohibition agents that 
large shipments of whiskey were coming from 
Florida. 

It is submitted that this testimony was prelimi¬ 
nary to the subject of probable cause, and, as indi¬ 
cated in the recent case of Cassidy v. United States, 
59 W. L. R. 365, decided April 6, 1931, was com¬ 
petent evidence to be received on that subject. 

In the ease of Carroll v. United States, 267 U. S. 
132, 45 S. Ct. 280, 69 L. Ed. 543, 39 A. L. R. 790, the 
leading case on the subject, the Court said that the 
officer is not limited to what he sees, hears, or smells 
at the time of the search, but may rely upon any 
“convincing information that he may previously 
have received” as to the use being made of an 
automobile. 

In Segurola v. United States, 16 F. (2d) 563 
(same case 275 U. S. 106), prohibition agents were 
held justified in stopping and searching an auto¬ 
mobile as the result of a telephone call which, it is 
submitted, was purely hearsay. 

In the case of United States v. Lukas, 35 F. (2d) 
599 (1929), the search of an automobile was sus¬ 
tained on written information, the reliability of the 
informant having been previously verified by the 
prohibition agent. It was held in Fisher v. United 
States (1931) (C. C. A. 4th), 46 F. (2d) 994, that 
prohibition agents were justified in acting upon in¬ 
formation furnished them respecting a certain 
automobile involved in the case, which, it is sub¬ 
mitted, was also hearsay. It will be observed, 
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therefore, that the statement made touched only 
upon the probable cause of the official in believing 
that the trunks contained liquor, and having come 
reliably from officers in the federal service, |no error 
was committed against the defendant by such a 
statement. 

vii ! 


The witness Young did not give erroneous expert 
testimony 

i 

The witness Dr. James L. Young qualified as an 
expert on the chemical properties of whiskey and 
alcohol, in which respect his qualification was ad¬ 
mitted by the defendant. In the course of his testi¬ 
mony he expressed the opinion that certain stamps 
appeared to be Canadian strip stamps, land on 
cross-examination stated that he was not ah expert 
witness on stamps and labels. (R. 70.) He also 
mentioned that a certain top of a bottle appeared 
similar to the tops of bottles which he had seen con¬ 
taining foreign liquor, although he again testified 
on cross-examination that he had never been to a 
place of foreign manufuacture to see the bottling, 
stamping, and sealing of foreign-made liquors. 
Obviously, therefore, in these latter two particu¬ 
lars, he was not furnishing expert testimony, and 
he was not submitted by the Government as a 
witness in that respect. j 

At the request of the defendant, the Court 
granted his seventeenth prayer (R. 80), wherein 
the Court stated as follows: 
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The jury are instructed that the opinions 
of the witnesses as experts are merely ad¬ 
visory, and not binding on the jury, and the 
jury should accord to them such weight as 
they believe from all the facts and circum¬ 
stances in evidence, the same are entitled to 
receive. 

In view of this instruction, and the qualification 
which the witness made on cross-examination to 
the statement made on the direct, it is submitted 
that there was no error in such testimony. 

VIII 

Refusal to direct verdict of acquittal 

It is respectfully submitted that there was no 
error on the part of the Court in refusing to direct 
a verdict of acquittal. The evidence offered on 
behalf of the Government clearly raised a question 
of fact and established that liquors of foreign man¬ 
ufacture, without having lawfully passed the Cus¬ 
toms barriers, were found under incriminating cir¬ 
cumstances in the possession of the defendant. 
This question of fact having arisen, it then neces¬ 
sarily became a matter for the jury, and the over¬ 
ruling of the motion for a directed verdict was 
proper. 

In his charge to the jury the Court granted every 
instruction requested by the defendant, and after 
defining what possession was involved in the cus¬ 
tody of the liquor in the present case, charged as 
follows (ft. 87): 
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Just to come back to this: The Govern¬ 
ment must prove by independent evidence 
the importation contrary to law;; it must 
prove the importation without the payment 
of the duty in this case; and that the defend¬ 
ant knew that it was imported without the 
payment of duty. 

It is earnestly contended that there was substan¬ 
tial evidence to go to the jury. In the case of Cady 
v. United States (1923), 54 App. D. C. 10, 51 
W. L. R. 763, wherein the defendant had been con¬ 
victed of housebreaking, having been discovered 
with several others in a private garage, the lock of 
which had been broken off, the Court of Appeals 
said: | 

We are reminded of the well-established 
and oft-repeated principle that unless there 
is substantial evidence of facts which ex¬ 
clude every other hypothesis but that of 
guilt, it is the duty of the trial court to in¬ 
struct the jury to return a verdict for the 
accused; and where all the substantial evi¬ 
dence is as consist with innocence;as with 
guilt, it is the duty of the appellate!court to 
reverse a conviction. But it is ndt appli¬ 
cable here, because the facts established are 
such that the jury was fully warranted in 
deducing from them inferences which ex¬ 
cluded every other hypothesis but! that of 
guilt. 

CONCLUSION 

The appellee, in conclusion, respectfully con¬ 
tends, for the reasons herein set forth, that— 
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1. The court, and not the jury, determines the 
probable ; cause for the issuance of a search warrant 
and the seizure of intoxicating liquors thereunder. 

2. The search warrant involved in this case was 
issued upon ample probable cause. 

3. Refusal to grant a bill of particulars was 
proper. 

4. No errors were committed in the admission of 
the testimony of the witness Conner. 

5. No errors were committed in the admission of 
the testimony of the witness Curry. 

6. Statements of one prohibition agent to an¬ 
other can be received on the issue of probable 
cause. 

7. There was no erroneous expert testimony on 
the part of the witness Young. 

8. The direction of an acquittal was properly 
overruled. 

Wherefore the appellee respectfully urges that 
this appeal be dismissed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 

James R. Kirkland, 
Assistant United States Attorney. 




